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768.81. Comparative fault

 (1) Definition.--As used in this section, "economic damages" means past lost income and future lost income reduced to present value;  medical and funeral expenses;  lost support and services;  replacement value of lost personal property;  loss of appraised fair market value of real property;  costs of construction repairs, including labor, overhead, and profit;  and any other economic loss which would not have occurred but for the injury giving rise to the cause of action.

 (2) Effect of contributory fault.--In an action to which this section applies, any contributory fault chargeable to the claimant diminishes proportionately the amount awarded as economic and noneconomic damages for an injury attributable to the claimant's contributory fault, but does not bar recovery.

 (3) Apportionment of damages.--In cases to which this section applies, the court shall enter judgment against each party liable on the basis of such party's percentage of fault and not on the basis of the doctrine of joint and several liability, except as provided in paragraphs (a), (b), and (c):

 (a) Where a plaintiff is found to be at fault, the following shall apply:

 1. Any defendant found 10 percent or less at fault shall not be subject to joint and several liability.

 2. For any defendant found more than 10 percent but less than 25 percent at fault, joint and several liability shall not apply to that portion of economic damages in excess of $200,000.

 3. For any defendant found at least 25 percent but not more than 50 percent at fault, joint and several liability shall not apply to that portion of economic damages in excess of $500,000.

 4. For any defendant found more than 50 percent at fault, joint and several liability shall not apply to that portion of economic damages in excess of $1 million.

For any defendant under subparagraph 2., subparagraph 3., or subparagraph 4., the amount of economic damages calculated under joint and several liability shall be in addition to the amount of economic and noneconomic damages already apportioned to that defendant based on that defendant's percentage of fault.

 (b) Where a plaintiff is found to be without fault, the following shall apply:

 1. Any defendant found less than 10 percent at fault shall not be subject to joint and several liability.

 2. For any defendant found at least 10 percent but less than 25 percent at fault, joint and several liability shall not apply to that portion of economic damages in excess of $500,000.

 3. For any defendant found at least 25 percent but not more than 50 percent at fault, joint and several liability shall not apply to that portion of economic damages in excess of $1 million.

 4. For any defendant found more than 50 percent at fault, joint and several liability shall not apply to that portion of economic damages in excess of $2 million.

For any defendant under subparagraph 2., subparagraph 3., or subparagraph 4., the amount of economic damages calculated under joint and several liability shall be in addition to the amount of economic and noneconomic damages already apportioned to that defendant based on that defendant's percentage of fault.

 (c) With respect to any defendant whose percentage of fault is less than the fault of a particular plaintiff, the doctrine of joint and several liability shall not apply to any damages imposed against the defendant.

 (d) In order to allocate any or all fault to a nonparty, a defendant must affirmatively plead the fault of a nonparty and, absent a showing of good cause, identify the nonparty, if known, or describe the nonparty as specifically as practicable, either by motion or in the initial responsive pleading when defenses are first presented, subject to amendment any time before trial in accordance with the Florida Rules of Civil Procedure.

 (e) In order to allocate any or all fault to a nonparty and include the named or unnamed nonparty on the verdict form for purposes of apportioning damages, a defendant must prove at trial, by a preponderance of the evidence, the fault of the nonparty in causing the plaintiff's injuries.

 (4) Applicability.--
 (a) This section applies to negligence cases.  For purposes of this section,  "negligence cases" includes, but is not limited to, civil actions for damages based upon theories of negligence, strict liability, products liability, professional malpractice whether couched in terms of contract or tort, or breach of warranty and like theories.  In determining whether a case falls within the term "negligence cases," the court shall look to the substance of the action and not the conclusory terms used by the parties.

 (b) This section does not apply to any action brought by any person to recover actual economic damages resulting from pollution, to any action based upon an intentional tort, or to any cause of action as to which application of the doctrine of joint and several liability is specifically provided by chapter 403, chapter 498, chapter 517, chapter 542, or chapter 895. [FN1]
 (5) Notwithstanding anything in law to the contrary, in an action for damages for personal injury or wrongful death arising out of medical malpractice, whether in contract or tort, when an apportionment of damages pursuant to this section is attributed to a teaching hospital as defined in s. 408.07, the court shall enter judgment against the teaching hospital on the basis of such party's percentage of fault and not on the basis of the doctrine of joint and several liability. [FN2]
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Amended by Laws 1999, c. 99-225, § 27, eff. Oct. 1, 1999.

 [FN1]  See Reviser's Note--1988.

 [FN2]  Also published at § 766.112(1).
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 Laws 1999, c. 99-225, § 27, rewrote this section, which formerly read:

 "(1) Definition.--As used in this section, "economic damages" means past lost income and future lost income reduced to present value;  medical and funeral expenses;  lost support and services;  replacement value of lost personal property;  loss of appraised fair market value of real property;  costs of construction repairs, including labor, overhead, and profit;  and any other economic loss which would not have occurred but for the injury giving rise to the cause of action.

 "(2) Effect of contributory fault.--In an action to which this section applies, any contributory fault chargeable to the claimant diminishes proportionately the amount awarded as economic and noneconomic damages for an injury attributable to the claimant's contributory fault, but does not bar recovery.

 "(3) Apportionment of damages.--In cases to which this section applies, the court shall enter judgment against each party liable on the basis of such party's percentage of fault and not on the basis of the doctrine of joint and several liability;  provided that with respect to any party whose percentage of fault equals or exceeds that of a particular claimant, the court shall enter judgment with respect to economic damages against that party on the basis of the doctrine of joint and several liability.

 "(4) Applicability.--

 "(a) This section applies to negligence cases.  For purposes of this section,  "negligence cases" includes, but is not limited to, civil actions for damages based upon theories of negligence, strict liability, products liability, professional malpractice whether couched in terms of contract or tort, or breach of warranty and like theories.  In determining whether a case falls within the term "negligence cases," the court shall look to the substance of the action and not the conclusory terms used by the parties.

 "(b) This section does not apply to any action brought by any person to recover actual economic damages resulting from pollution, to any action based upon an intentional tort, or to any cause of action as to which application of the doctrine of joint and several liability is specifically provided by chapter 403, chapter 498, chapter 517, chapter 542, or chapter 895.

 "(5) Applicability of joint and several liability.--Notwithstanding the provisions of this section, the doctrine of joint and several liability applies to all actions in which the total amount of damages does not exceed $25,000.

 "(6) Notwithstanding anything in law to the contrary, in an action for damages for personal injury or wrongful death arising out of medical malpractice, whether in contract or tort, when an apportionment of damages pursuant to this section is attributed to a teaching hospital as defined in s. 408.07, the court shall enter judgment against the teaching hospital on the basis of such party's percentage of fault and not on the basis of the doctrine of joint and several liability."

 Laws 1999, c. 99-225, § 34, provides that:

 "Section 34. It is the intent of this act and the Legislature to accord the utmost comity and respect to the constitutional prerogatives of Florida's judiciary, and nothing in this act should be construed as any effort to impinge upon those prerogatives.  To that end, should any court of competent jurisdiction enter a final judgment concluding or declaring that any provision of this act improperly encroaches upon the authority of the Florida Supreme Court to determine the rules of practice and procedure in Florida courts, the Legislature hereby declares its intent that any such provision be construed as a request for rule change pursuant to s. 2, Art. 5 of the State Constitution and not as a mandatory legislative directive."
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Derivation: 
 Laws 1992, c. 92-33, § 104. 

 Laws 1991, c. 91-110, § 38. 

 Laws 1988, c. 88-277, § 43. 

 Laws 1988, c. 88-1, § 79. 

 Laws 1986, c. 86-160, § 60.

Prior Provisions for Legislative Review of Regulatory Statutes: 
 Laws 1986, c. 86-160, § 65, as amended by Laws 1987, c. 87-50, § 5, provided for repeal of this section on July 1, 1990, and for review by the legislature prior to that date.

 Laws 1986, c. 86-160, § 65, as amended by laws 1987, c. 87-50, § 5, was repealed by Laws 1988, c. 88-335, § 1, eff. July 6, 1988, and applicable to all causes of action accruing on or after that date.

 Laws 1988, c. 88-1, § 79, eff. Feb. 8, 1988, added subsec. (6).  The provision so added was also designated as § 766.112(1).

 Laws 1988, c. 88-277, § 43, eff. July 5, 1988, substituted in subsec. (6) "the teaching hospital" for "each party liable".

 Section 51 of Laws 1988, c. 88-277 provided that the act did not apply to causes of action arising prior to the effective date [July 5, 1988].

 Laws 1991, c. 91-110, a reviser's bill, amended subsecs. (2) and (6) of this section correctively.

 Laws 1992, c. 92-33, § 104, eff. July 1, 1992, in subsec. (6), substituted  "408.07" for "407.002(27)".

Prior Laws: 
 Fla.St.1985, § 768.59.

Reviser's Note--1988: 
 Contains no readily apparent specific reference to joint and several liability.
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3 Fla Pl & Pr Forms, Torts §§28:7, 28:21, 28:22, 29:1, 30:3, 31:62, 31:102, 31:106, 31:131, 31:164, 31:181, 31:186;  4 Fla Pl & Pr Forms, Torts §§33:32, 34:2, 34:78, 34:106, 35:7, 35:10, 35:33, 38:23.
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Torts, apportionment of damages as under this section, see § 766.112.
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Applicability of comparative negligence principles to intentional torts, 18 A.L.R.5th 525.

Rescue Doctrine:  applicability and application of comparative negligence principles, 75 ALR4th 875.

Comparative fault:  calculation of net recovery by applying percentage of plaintiff's fault before or after subtracting amount of settlement by less than all joint tortfeasors, 71 ALR4th 1108.

Recoverability from tortfeasor of cost of diagnostic examinations absent proof of actual bodily injury, 46 ALR4th 1151.

Effect of adoption of comparative negligence rules on assumption of risk, 16 ALR4th 700.

Modern development of comparative negligence doctrine having applicability to negligence actions generally, 78 ALR3d 339.

Comparative negligence:  judgment allocating fault in action against less than all potential defendants as precluding subsequent action against parties not sued in original action, 4 A.L.R.5th 753.

Legal malpractice:  negligence or fault of client as defense, 10 A.L.R.5th 828.
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 1. Validity 
 This section, which generally abrogated joint and several liability except in area of intentional torts, certain statutory causes of action, and causes of action where plaintiff's damages did not exceed $25,000, did not violate plaintiff's due process or equal protection rights, as there was rational basis for each exception.  Smith v. Department of Ins., 507 So.2d 1080 (1987).

 This section, providing that each defendant in personal injury action is liable only for his own percentage share of plaintiff's noneconomic losses, did not violate plaintiff's right of access to courts, as right did not include right to recover for injuries beyond those caused by particular defendant. Smith v. Department of Ins., 507 So.2d 1080 (1987).

 This section, providing that each defendant in personal injury action is liable only for his own percentage share of plaintiff's noneconomic losses, did not deny persons rights because of physical handicap.  Smith v. Department of Ins., 507 So.2d 1080 (1987).

 2. Construction and application 
 Florida's comparative fault statute, which directs courts to apportion liability for noneconomic damages according to fault, did not apply to airline's liability for airplane crash under Warsaw Convention; Convention contained no express language providing for apportionment of liability, and plain meaning of its text suggested that carrier bore liability for damages suffered by its passengers.  Piamba Cortes v. American Airlines, Inc., C.A.11 (Fla.)1999, 177 F.3d 1272, rehearing and rehearing en banc denied 193 F.3d 525, certiorari denied 120 S.Ct. 980, 528 U.S. 1136, 145 L.Ed.2d 930.

 Florida's comparative fault statute requires fault to be apportioned among all responsible entities who contribute to accident even though not all of them have been joined as defendants.  Wyke v. Polk County School Bd., C.A.11 (Fla.)1997, 129 F.3d 560, certified question withdrawn 137 F.3d 1292.

 In determining that release of vehicle driver and owner after motorcycle driver and his wife accepted offer of judgment also released third-party defendant helmet manufacturers, district court erred in failing to apply Florida statutes governing comparative fault, release of defendants facing joint and several liability, and release of negligent tort-feasors;  parties negotiated release with understanding that defendants were potentially liable only for percentage of injury based on their own fault;  vehicle driver and owner released manufacturer from third-party joint tort-feasor liability after satisfaction of judgment, suggesting that driver and owner did not believe they were entitled to contribution from manufacturer because they were not paying its portion of plaintiffs' injuries, and release of driver and owner did not mention manufacturer either directly or indirectly by general release clause. Williams v. Arai Hirotake, Ltd., C.A.11 (Fla.)1991, 931 F.2d 755.

 Florida's apportionment statute did not affect determination of air carrier's liability for passengers' compensatory damages under Warsaw Convention due to airplane crash.  In re Air Crash Near Cali, Colombia on December 20, 1995, S.D.Fla.1997, 985 F.Supp. 1106, affirmed in part, vacated in part 177 F.3d 1272, rehearing and rehearing en banc denied 193 F.3d 525, certiorari denied 120 S.Ct. 980, 528 U.S. 1136, 145 L.Ed.2d 930.

 In action brought under federal maritime law by cruise passenger to recover for injuries sustained when she fell from 15-inch drop on dock during stop at port in Cayman Islands, defendants were not permitted to have jury determine percentage of liability or fault of nonparty Grand Cayman Port Authority; Florida statute requiring jury to consider degree of fault of nonparty was not controlling.  Groff v. Chandris, Inc., S.D.Fla.1993, 835 F.Supp. 1408.

 Automobile rental company, in negligence action by homeowner for damage caused by company vehicle, could not offset its fault by shifting liability to alleged third-party assailant; comparative fault statute did not permit allocation of fault between negligent and intentional tort-feasors.  Jones v. Budget Rent- A-Car Systems, Inc., App. 3 Dist., 723 So.2d 401 (1999).

 In action against car rental company for negligence in failing to warn of dangers of driving in certain areas, permitting jury to apportion fault between company and nonparty who committed intentional torts against customers was error; comparative fault statute generally governing negligence cases did not apply because action was based upon an intentional tort.  Stellas v. Alamo Rent-A-Car, Inc., 702 So.2d 232 (1997).

 Statutory comparative fault provisions apply to actions involving negligent misrepresentation.  Gilchrist Timber Co. v. ITT Rayonier, Inc., 696 So.2d 334 (1997), answer to certified question conformed to 127 F.3d 1390.

 Under doctrine of "comparative negligence," if both plaintiff and defendant are at fault, plaintiff can still recover, but his or her recovery is limited to proportion of damages proximately caused by defendant's negligence; plaintiff's recovery is reduced by his or her percentage of fault.  Cody v. Kernaghan, App. 4 Dist., 682 So.2d 1147 (1996), rehearing and rehearing en banc denied.

 Doctrine of comparative negligence must be applied to reduce both economic and noneconomic damages by the percentage of fault which can be attributed to the plaintiff.  Cody v. Kernaghan, App. 4 Dist., 682 So.2d 1147 (1996), rehearing and rehearing en banc denied.

 Pursuant to comparative fault statute, defendant's liability for plaintiff's noneconomic damages is based on percentage of fault attributed to that defendant.  Olson v. N. Cole Const., Inc., App. 2 Dist., 681 So.2d 799 (1996).

 Being in derogation of the common law, comparative fault statute must be strictly construed in favor of common law.  Wal-Mart Stores, Inc. v. McDonald, App. 1 Dist., 676 So.2d 12 (1996), rehearing denied, review granted 687 So.2d 1304, approved 705 So.2d 560.

 3. Apportionment of damages 
 Plaintiffs were entitled to entry of partial summary judgment on issue of defendant's liability, although subsequent proceedings were required to determine relative fault of defendant when compared to fault, if any, of third- party defendants before judgment could be entered in plaintiffs' favor; apportionment issues did not create issue of fact on whether defendant's conduct breached standard of care and proximately caused plaintiff's injuries.  In re Air Crash Near Cali, Colombia on December 20, 1995, S.D.Fla.1997, 985 F.Supp. 1106, affirmed in part, vacated in part 177 F.3d 1272, rehearing and rehearing en banc denied 193 F.3d 525, certiorari denied 120 S.Ct. 980, 528 U.S. 1136, 145 L.Ed.2d 930.

 Insureds' settlement with a fifteen percent tort-feasor for less than the liability policy limits entitled the underinsured motorist (UIM) carrier to a credit for only fifteen percent of economic damages, but all noneconomic damages; since the tort-feasor was not jointly and severally liable for noneconomic damages, the insureds could have recovered only fifteen percent of those damages from her and the liability insurer, and only fifteen percent of economic damages were thus "benefits available" to the insureds within the meaning of statute making UIM benefits excess over benefits available under liability policy.  Allstate Ins. Co. v. Rush, App. 4 Dist., 777 So.2d 1027 (2000).

 Entire amount of verdict had to be awarded against obstetrician in malpractice action after trial court directed verdict in favor of co-defendant, and judgment could not be entered only for that portion of verdict as corresponded to his percentage of comparative negligence as determined by jury, as only obstetrician was found to be liable and thus there were no joint and several tortfeasors.  Anderson v. Ewing, App. 4 Dist., 768 So.2d 1161 (2000), dismissed.

 Comparative fault statute dictates that each party's liability is limited to that party's percentage of fault.  Frazier v. Metropolitan Dade County, App. 3 Dist., 701 So.2d 418 (1997).

 Damages recoverable by father of minor, who had drowned while swimming at county facility, in wrongful death action would be reduced by amount of fault attributable to minor's aunt, who was not party to action; since aunt was not a "survivor" under Florida Wrongful Death Act, comparative fault statute controlled, and recovery could be reduced by survivor's negligence.  Frazier v. Metropolitan Dade County, App. 3 Dist., 701 So.2d 418 (1997).

 Recovery in wrongful death action by mother of minor who had drowned while swimming at county facility, for which mother, minor's aunt, and county were all determined to be at fault, was subject to reduction by percentages of fault attributable to mother and aunt, as Florida Comparative Fault Act clearly states that each party's liability is limited to his or her percentage of fault.  Frazier v. Metropolitan Dade County, App. 3 Dist., 701 So.2d 418 (1997).

 When jury is considering whether automobile accident plaintiff was negligent in failing to use seat belt for purposes of determining plaintiff's damages, jury should be instructed to calculate single total percentage for comparative negligence whether it involves seat belt issue or another issue of comparative negligence, rather than reducing plaintiff's award by comparative fault in causing accident and then reducing that amount a second time by deducting percentage of fault caused by failure to wear seat belt;  single calculation of comparative negligence should be reflected on verdict form and used to reduce total jury award in single calculation;  abrogating Pasakarnis, 451 So.2d 447.  Ridley v. Safety Kleen Corp., 693 So.2d 934 (1996), clarified on rehearing, rehearing denied.

 Fault in negligence action may be apportioned between negligent and intentional tort-feasors.  Stellas v. Alamo Rent-A-Car, Inc., App. 3 Dist., 673 So.2d 940 (1996), review granted 683 So.2d 485, quashed 702 So.2d 232.

 Trial court erred in apportioning damages to physician according to physician's percentage of fault with respect to both past medical expenses and past non-economic damages in medical malpractice action in which physician was found to be 75% at fault and nursing home to be 25% at fault, and in which patient had previously settled claim against nursing home, and matter was remanded for calculation of percentage of settlement with nursing home attributable to economic damages, for which physician was entitled to setoff, and percentage attributable to non-economic damages, for which setoff was not appropriate.  Cohen v. Richter, App. 4 Dist., 667 So.2d 899 (1996).

 In context of case tried against sole nonsettling defendant under comparative fault statute, in which defendant's liability for economic damages was subject to setoff and its liability for noneconomic damages was governed by comparative fault principles, proceeds of settlement would be apportioned between economic and noneconomic damages based upon jury verdict for purpose of calculating nonsettling defendant's liability, even though one settlement agreement purported to apportion proceeds.  Wells v. Tallahassee Memorial Regional Medical Center, Inc., 659 So.2d 249 (1995), rehearing denied.

 Comparative fault statute requires jury to apportion liability among all alleged tort-feasors, including those who have settled plaintiff's claims. Chesterton v. Fisher, App. 3 Dist., 655 So.2d 170 (1995).

 Manufacturers of asbestos-containing insulation were entitled to requested jury instruction on comparative fault statute and verdict form requesting jury to apportion fault among all alleged tort-feasors in wrongful death suit, including those manufacturers which had previously settled claims. Chesterton v. Fisher, App. 3 Dist., 655 So.2d 170 (1995).

 Owners of swimming pool where child drowned were liable for 100% of damages sustained by victim's mother, even though owners shared only 10% of fault for drowning;  Wrongful Death Act prohibited reduction of mother's recovery due to father's negligence.  Hudson v. Moss, App. 3 Dist., 653 So.2d 1071 (1995), review denied 673 So.2d 29.

 In negligence action against elevator company, court erred in failing to instruct jury to apportion liability of county which owned building in which accident occurred and which had settled with victim's estate, notwithstanding fact that county was not party to suit at trial.  Schindler Elevator Corp. v. Viera, App. 3 Dist., 644 So.2d 563 (1994), rehearing denied.

 Where one defendant settled for less than the amount he would have owed plaintiffs if he had not settled, under percentages of fault determined by jury, nonsettling defendant was not entitled to any credit against what it owed plaintiffs.  Dewitt Excavating, Inc. v. Walters, App. 5 Dist., 642 So.2d 833 (1994).

 Award of $35,000 for past and future noneconomic damages to passenger in car which collided with train should have been reduced to proportion represented by train's percentage of fault.  Seminole Gulf Ry., Ltd. Partnership v. Fassnacht, App. 2 Dist., 635 So.2d 142 (1994).

 Under statute governing apportionment of liability among tort-feasors, motorist who was 50% at fault in causing car accident was liable for only 50% of injured motorist's noneconomic damages, though other 50% of fault was allocated to injured motorist's spouse who could not be joined as defendant; statute clearly limited liability to percentage of fault, and legislature intended to generally abolish joint and several liability.  Fabre v. Marin, 623 So.2d 1182 (1993).

 Statute requiring apportionment of damages based on respective parties' percentage of fault did not apply to cause of action arising prior to statute's effective date.  Florida Min. and Materials Corp. v. Van Antwerp, App. 2 Dist., 601 So.2d 621 (1992).

 Surgeon, whose implantation of a prosthetic device in patient's knee was found to be negligent, was not entitled to a reduction in the award against him based on degree of patient's negligence, even though hospital, which had maintained the defense of comparative negligence of patient was entitled to such reduction, where surgeon initially pled affirmative defense of comparative negligence but then withdrew it during trial and jury was advised of the withdrawal.  Florida Patient's Compensation Fund v. Tillman, App. 4 Dist., 453 So.2d 1376 (1984), approved in part, quashed in part 487 So.2d 1032.

 Where jury in medical malpractice case concluded that both surgeon and patient contributed in part to worsened condition of patient's arm, and compensatory damages were apportioned accordingly, jury's failure to award anything for pain and suffering present or future could not be sustained inasmuch as two surgeries must have caused some amount of pain and suffering which patient would not otherwise have experienced.  Ledbetter v. Todd, App. 5 Dist., 418 So.2d 1116 (1982).

 3.3. Setoff 
 Non-settling defendant gun owner in personal injury action brought by plaintiff injured by bullet from owner's gun was entitled to setoff of portion of proceeds of settlement between plaintiff and gun manufacturer attributable to economic damages, even though manufacturer was not found liable for plaintiff's injury, as statutes require set off when plaintiff settles with one or more joint tortfeasors, and judicial determination of settling defendant's fault was immaterial.  Schnepel v. Gouty, App. 1 Dist., 766 So.2d 418 (2000), review granted.

 3.5. Non-economic damages 
 A party is liable for non-economic damages in proportion to thepercentage of fault by which that party contributed to the accident, as determined by the jury.  Schnepel v. Gouty, App. 1 Dist., 766 So.2d 418 (2000), review granted.

 Statutes requiring setoff of settlement amounts from damage awards do not apply to non-economic damages for which defendants are only severally liable, but do apply to economic damages for which defendants continue to be subject to joint and several liability.  Schnepel v. Gouty, App. 1 Dist., 766 So.2d 418 (2000), review granted.

 4. Intentional torts 
 Florida comparative fault statute does not apply to intentional torts.   Bel-Bel Intern. Corp. v. Barnett Bank of South Florida, N.A., S.D.Fla.1993, 158 B.R. 252.

 Error in placing intentional tort-feasor on verdict form along with defendant, in homeowner's negligence action against automobile rental company for damage caused by company car, was prejudicial; comparative fault statute did not apply to cases involving intentional conduct.  Jones v. Budget Rent-A-Car Systems, Inc., App. 3 Dist., 723 So.2d 401 (1999).

 It is not error to exclude nonparty tortfeasor from verdict form in action alleging that defendants' negligence in failing to employ reasonable security measures resulted in perpetration of intentional, criminal act upon plaintiff by that nonparty on property controlled by defendants.  Merrill Crossings Associates v. McDonald, 705 So.2d 560 (1997), rehearing denied.

 Intentional tort-feasors are not to be included within concept of fault when determining negligent party's percentage of liability under statute.  Days Inn of America, Inc. v. Maus, App. 1 Dist., 701 So.2d 350 (1997), review granted 703 So.2d 475, review dismissed 717 So.2d 530.

 Intentional tort-feasor who had criminally attacked hotel guest was properly excluded from jury verdict form for purposes of apportioning fault in guest's negligence action against hotel.  Days Inn of America, Inc. v. Maus, App. 1 Dist., 701 So.2d 350 (1997), review granted 703 So.2d 475, review dismissed 717 So.2d 530.

 Comparison of negligent acts to criminal, intentional acts is not permitted under comparative fault statute; reducing responsibility of negligent tort- feasor by allowing that tort-feasor to place blame entirely or largely on intentional wrongdoer would serve as disincentive for negligent tort-feasor to meet its duty to provide reasonable care to prevent intentional harm from occurring.  Wal-Mart Stores, Inc. v. McDonald, App. 1 Dist., 676 So.2d 12 (1996), rehearing denied, review granted 687 So.2d 1304, approved 705 So.2d 560.

 Shopping mall patron who sued mall owner and tenant for injuries he sustained when he was shot in robbery attempt in mall parking lot was not estopped from arguing that case involved intentional tort, even though it was based on theory that shooting resulted from defendants' negligent failure to provide adequate security; defendants received adequate notice that their alleged negligence was believed to have contributed to or caused intentional, criminal shooting attack, and, because substance of action arose from patron's being intentionally shot, ensuing litigation was action based on intentional tort for statutory purposes.  Wal-Mart Stores, Inc. v. McDonald, App. 1 Dist., 676 So.2d 12 (1996), rehearing denied, review granted 687 So.2d 1304, approved 705 So.2d 560.

 Comparative fault statute did not apply in negligence action against premises owner based on its failure to protect patron from foreseeable intentional assault by another invitee;  while claim against owner was for negligence, kind of harm sought to be avoided was intentional assault, and statute applies only to negligence cases.  Slawson v. Fast Food Enterprises, App. 4 Dist., 671 So.2d 255 (1996), review dismissed 679 So.2d 773.

 To the extent that commercial vendor of alcoholic beverages was guilty of willful misconduct in connection with sale of alcoholic beverages to minor, vendor's willful misconduct could not be compared with minor's own negligence in colliding with third party motorist;  rather, vendor was liable for entire judgment entered against minor.  Publix Supermarkets, Inc. v. Austin, App. 5 Dist., 658 So.2d 1064 (1995), rehearing denied, review denied 666 So.2d 146.

 5. Joint and several liability 
 Under this section, where a tort-feasor's fault is greater than or equal to that of plaintiff's, such tort-feasor is jointly and severally liable for economic damages;  however, where tort-feasor's fault is less than that of plaintiff's, such tort-feasor is only liable in economic damages for his percentage of fault.  Williams v. Arai Hirotake, Ltd., C.A.11 (Fla.)1991, 931 F.2d 755.

 Even after statutory abrogation of joint and several liability, original tortfeasor is liable to victim not only for original injuries received as result of initial tort, but also for additional or aggravated injuries resulting from subsequent negligence of health care providers, even though original tortfeasor and subsequently negligent health care providers are independent tortfeasors.  Association for Retarded Citizens-Volusia, Inc. v. Fletcher, App. 5 Dist., 741 So.2d 520 (1999), review denied 744 So.2d 452.

 Statute abolishing joint and several liability in favor of allocating percentage of fault among those parties contributing to accident only applies to those parties who negligently contributed to the infliction of the plaintiff's initial injury, not to medical providers who subsequently aggravated the injury.  Association for Retarded Citizens-Volusia, Inc. v. Fletcher, App. 5 Dist., 741 So.2d 520 (1999), review denied 744 So.2d 452.

 Trial court's erroneous entry of judgment jointly against truck lessor, lessee, and truck operator for 50% of all damages was harmless in action brought by estates of driver and passengers who were killed when their vehicle rear-ended truck parked on shoulder of highway, even though entry of judgment contradicted statute, where lessor was still found to have 50% total liability in accident.  Penske Truck Leasing Co., LP v. Moore, App. 4 Dist., 702 So.2d 1295 (1997), rehearing denied.

 County could not be held jointly and severally liable for economic damages to estate and family members of limousine passenger killed in collision with police vehicle, where jury found that county's percentage of fault was less than passenger's comparative fault for failing to wear seatbelt. Metropolitan Dade County v. Frederic, App. 3 Dist., 698 So.2d 291 (1997), rehearing denied, appeal denied, stay denied 705 So.2d 9.

 Florida law only permits joint and several liability under limited circumstances set forth by statute.  Metropolitan Dade Countyv. Frederic, App. 3 Dist., 698 So.2d 291 (1997), rehearing denied, appeal denied, stay denied 705 So.2d 9.

 Under governing statute, county could not be held jointly and severally liable for noneconomic damages to estate and family members of limousine passenger killed in collision with police vehicle, since total damage award of $174,536 exceeded $25,000.  Metropolitan Dade County v. Frederic, App. 3 Dist., 698 So.2d 291 (1997), rehearing denied, appeal denied, stay denied 705 So.2d 9.

 Since total judgment for plaintiffs against nonsettling defendant, who was found 20% negligent, was under $25,000, statute required that entire award be joint and several; therefore, judgment of $5,000 should be in plaintiffs' favor in amount of $4,000 after deducting $1,000 settlement from settling defendant, who was found 80% negligent.  Schultz v. Wilkes, App. 5 Dist., 689 So.2d 435 (1997).

 As to reduced damages resulting from application of doctrine of comparative negligence to both economic and noneconomic damages, where there are two or more defendants, each defendant will be jointly and severally liable;  provided that joint and several liability for economic damages will be imposed only if each defendant's comparative fault exceeds the fault attributable to the plaintiff.  Cody v. Kernaghan, App. 4 Dist., 682 So.2d 1147 (1996), rehearing and rehearing en banc denied.

 Party who has more responsibility than plaintiff may be made to pay all of plaintiff's economic losses pursuant to doctrine of joint and several liability;  hence, party who is only 1% responsible for accident, but who is jointly liable with tortfeasor who is 99% responsible, can be made to pay 100% of economic damages of plaintiff who is 0% at fault.  Agency for Health Care Admin. v. Associated Industries of Florida, Inc., 678 So.2d 1239 (1996), rehearing denied, certiorari denied 117 S.Ct. 1245, 520 U.S. 1115, 137 L.Ed.2d 327.

 "Joint and several liability" was established through the common law and later codified by the legislature;  it allows a claimant to recover all damages from one of multiple defendants even though that particular defendant may be the least responsible defendant in the cause.  Agency for Health Care Admin. v. Associated Industries of Florida, Inc., 678 So.2d 1239 (1996), rehearing denied, certiorari denied 117 S.Ct. 1245, 520 U.S. 1115, 137 L.Ed.2d 327.

 Under statute, once damages exceeded $25,000, doctrine of joint and several liability was inapplicable to the action and thus nonsettling defendant was responsible for only that portion of the entire noneconomic damages equivalent to the percentage of fault attributable to it, and was not jointly and severally liable for the first $25,000 in damages.  Dewitt Excavating, Inc. v. Walters, App. 5 Dist., 642 So.2d 833 (1994).

 Statute eliminating joint and several liability applies to noneconomic damages;  liability for economic damages remains joint and several.  Foreman v. Russo, App. 4 Dist., 624 So.2d 333 (1993), review denied 637 So.2d 234.

 Court erred in apportioning damages in university's suit against manufacturer, engineer and subcontractor on failed project to build practice fields for football team;  statute requiring imposition of joint and several liability in all negligence cases was applicable.  University of Miami v. All-Pro Athletic Surfaces, Inc., App. 3 Dist., 619 So.2d 1034 (1993).

 Under market-share alternate theory of liability in DES cases, defendant who is unable to exonerate himself from having sold DES in market area may only be held severally liable and not jointly and severally liable;  defendant cannot be held liable for more harm than it statistically could have caused in respective market;  imposition of joint and several liability would be contrary to public policy in light of express legislative pronouncement of situations in which joint and several liability would be allowed.  Conley v. Boyle Drug Co., 570 So.2d 275 (1990).

 Joint and several liability is only favored in limited situations set forth by statute.  Conley v. Boyle Drug Co., 570 So.2d 275 (1990).

 In medical malpractice action brought against hospital based on allegedly negligent postoperative care rendered to plaintiffs' four-month-old son, the hospital was properly ruled liable as a matter of law for the negligence of its residents, since, first, hospital admitted its vicarious responsibility for nurses' negligence, the general verdict did not reveal whether jury found against the hospital because of the action of the nurses, the residents, or both, and the "two issue" doctrine thus clearly applied, and since, second, there was no evidence whatever upon which jury could properly find that the residents, who were employed and paid by hospital and under its supervision and control, became "borrowed servants" of the admitting physician at the time of commission of their negligent acts.  Variety Children's Hospital, Inc. v. Perkins, App. 3 Dist., 382 So.2d 331 (1980).

 A hospital is, as a general rule, liable for the negligence of interns or residents, although such an employee may come under the direction and control of an attending physician so as to shift responsibility for his acts from the hospital to the doctor.  Variety Children's Hospital, Inc. v. Perkins, App. 3 Dist., 382 So.2d 331 (1980).

 6. Immunity 
 Owners of swimming pool where child drowned could proceed with contribution claim against negligent parent of victim, even though nonnegligent parent's recovery could not be reduced;  parent-child tort immunity does not apply when child had died and parent was suing for his own damages as survivor.  Hudson v. Moss, App. 3 Dist., 653 So.2d 1071 (1995), review denied 673 So.2d 29.

 Statute required that comparative fault of employer be considered in determining liability of fan manufacturer in suit by employee against manufacturer for injuries suffered while employee was servicing fan as part of his employment, notwithstanding employer's immunity from tort liability under workers' compensation law.  Allied-Signal, Inc. v. Fox, 623 So.2d 1180 (1993), answer to certified question conformed to 7 F.3d 212.

 Automobile insurer liable for damage caused by uninsured motorist who was 20% at fault in causing accident with insured vehicle was not liable for the entire amount of the injured passenger's damages merely because injured passenger's husband, who was the driver of the insured vehicle at the time of the accident, could not have been held liable due to spousal immunity under policy exclusion for liability claims by members of the insured's household.  Messmer v. Teacher's Ins. Co., App. 5 Dist., 588 So.2d 610 (1991), review denied 598 So.2d 77.

 7. Parental negligence 
 County's liability to mother of minor who had drowned in county facility, for which liability had been apportioned to county, child's mother, and child's aunt, was subject to set-off for amount in which county, in excess of county's pro rata share, was jointly and severally liable to child's father, whose recovery could not under Wrongful Death Act be reduced by fault attributable to mother.  Frazier v. Metropolitan Dade County, App. 3 Dist., 701 So.2d 418 (1997).

 Comparative negligence statute did not permit reduction of minor child's recovery in tort action due to negligent supervision by parent;  statute was in derogation of common-law rule that child's recovery could not be conditioned on parent's lack of negligence, and imputing parent's negligence to child could deter parents from bringing action on children's behalf.  Godales v. Y.H. Investments Inc., App. 3 Dist., 667 So.2d 871 (1996), review granted 680 So.2d 426, quashed 690 So.2d 1273.

 8. Costs 
 Award of costs against sole nonsettling defendant, who was found to be ten percent at fault in wrongful death action, would not be assessed based on percentage of fault, despite defendant's contention that such hard and fast rule would be consistent with statute partially abrogating joint and several liability;  statute in question pertained to damages rather than costs, and amount of costs plaintiff incurred against multiple defendants was not proportionate to fault that jury might assess against those defendants. Deleuw, Cather & Co. v. Grogis, App. 4 Dist., 655 So.2d 240 (1995).

 9. Parties 
 Any error was harmless in including unidentified nonparty tort-feasors on verdict form to allow apportionment of fault with owner of jai alai fronton at which plaintiff was injured after patrons who was involved in altercation fell on her, although plaintiff claimed intentional tort exception applied, where jury found no negligence on part of owner.  Hasburgh v. WJA Realty, App. 4 Dist., 697 So.2d 219 (1997), review denied 705 So.2d 8.

 In dog-bite case against homeowners' association, damage award was subject to reduction by dog owner's percentage of fault, even though owner was not named as party in trial court proceeding.  Barrwood Homeowners Ass'n, Inc. v. Maser, App. 4 Dist., 675 So.2d 983 (1996), rehearing denied.

 10. Pleadings 
 It was error for district court to conclude that, under Florida law, complaint brought by parents, whose child died after ingesting mineral spirits, failed to state negligence claim against bulk manufacturers and distributors of mineral spirits because of obviousness of the hazard;  because alleged negligence of manufacturers and distributors was not predicated alone on a failure to warn, patent danger or open and obvious hazard doctrine could not serve as bar to liability, but rather it was defense by which manufacturers and distributors could invoke principles of comparative negligence by showing that parents did not exercise reasonable degree of care as required under the circumstances. Hunnings v. Texaco, Inc., C.A.11 (Fla.)1994, 29 F.3d 1480.

 In construing sufficiency of parents' negligence complaint against bulk manufacturers and distributors of mineral spirits under Florida law, district court erred in considering parents' possible carelessness in failing to keep mineral spirits out of reach of their child because parents' actions had to be judged in accordance with rules of comparative negligence and, thus, could not serve as basis for dismissing complaint for failure to state a claim. Hunnings v. Texaco, Inc., C.A.11 (Fla.)1994, 29 F.3d 1480.

 11. Defenses 
County could not assert third-party liability defense against unidentified nonparty who knocked down stop sign at intersection, in negligence action arising from accident at intersection, absent evidence as to whether destruction of stop sign was tortious; therefore, unknown tortfeasor could not be included on jury form.  Clark v. Polk County, App. 2 Dist., 753 So.2d 138 (2000), review denied.

 Conduct on patient's part before he entered hospital in consuming overdose of drugs, which contributed to his cardiac and pulmonary arrest and subsequent death, was not proximate, legal cause of damages sought for malpractice in treating him, in light of uncontroverted testimony that he would have survived but for negligent treatment.  Whitehead v. Linkous, App. 1 Dist., 404 So.2d 377 (1981).

 Conduct of patient which may have contributed to his illness or medical condition, which furnishes the occasion for medical treatment, is not available as defense to malpractice which causes a distinct subsequent injury. Whitehead v. Linkous, App. 1 Dist., 404 So.2d 377 (1981).

 In order to establish defense of comparative negligence in medical malpractice action, physician had to prove that patient owed herself a duty of care, that patient breached that duty, and that such breach was proximate cause of damages patient sustained.  Borenstein v. Raskin, App. 3 Dist., 401 So.2d 884 (1981).

 12. Evidence 
 Only way to determine fault in trial is from evidence presented to jury and, thus, there must be evidence of fault of nonparty before jury can determine fault of that nonparty.  W.R. Grace & Company- Conn. v. Dougherty, App. 2 Dist., 636 So.2d 746 (1994), review denied 645 So.2d 454, review denied 645 So.2d 457.

 Manufacturers of asbestos-containing products were not entitled to instructions and verdict form respecting liability of nonparties in products liability action arising from electrician's exposure to asbestos on his job, despite electrician's answers to interrogatories indicating that other companies produced asbestos-containing products used on his job sites; manufacturers failed to produce evidence establishing specifics of different products, how often products were used on job sites, and toxicity of those products as they were used.  W.R. Grace & Company- Conn. v. Dougherty, App. 2 Dist., 636 So.2d 746 (1994), review denied 645 So.2d 454, review denied 645 So.2d 457.

 In medical malpractice action, trial court did not err in refusing to admit alleged admission of patient that he removed certain surgical apparatus contrary to his physician's advice where alleged admission was to activity of patient while in hospital, but condition that formed basis for patient's claim clearly developed after patient left hospital and admission was thus immaterial.  Miller v. Cooney, App. 3 Dist., 416 So.2d 1196 (1982).

 13. Instructions 
 Contention of husband, suing obstetricians for medical malpractice and wrongful death of wife, a high risk pregnant patient, that wife's death was caused by doctors' negligence in combination with natural cause, a massive amniotic fluid embolism, was supported by testimony, and thus standard jury instruction on concurrent causes should have been given.  Marrero v. Salkind, App. 3 Dist., 433 So.2d 1224 (1983), petition for review denied 444 So.2d 418.

 In medical malpractice action,evidence did not support giving of instruction on patient's comparative negligence, despite contention that he was uncooperative during medical treatment.  Whitehead v. Linkous, App. 1 Dist., 404 So.2d 377 (1981).

 In action against physician to recover damages allegedly arising from physician's negligence in failing to diagnose and treat breast cancer, trial court did not err in failing to give requested charges on contributing cause and on aggravation of a preexisting disease because there was no evidence that defendant's actions or inactions, even if negligent as alleged, contributed to or aggravated plaintiff's condition.  Caputo v. Taylor, App. 1 Dist., 403 So.2d 551 (1981), review denied 412 So.2d 464.

 Where there was no evidence that any delay on part of patient in seeing a vascular surgeon was a proximate cause of her damages, submission of instruction on comparative negligence to jury over prior objection of patient's counsel was error.  Borenstein v. Raskin, App. 3 Dist., 401 So.2d 884 (1981).

 Where defendant neurosurgeon argued, on appeal from malpractice verdict for patient, that trial court had erroneously instructed jury to make allowance in the verdict for patient's entire disability if it could not be determined what portion of patient's quadriplegic condition was due to allegedly negligent surgery, neurosurgeon had burden to establish that jury did allocate all of patient's damages to him and in absence of any showing as to whether jury did in fact apportion damages, instruction did not require reversal.  Schwab v. Tolley, App. 4 Dist., 345 So.2d 747 (1977).

 14. Verdicts 
 Store that sold bullets to minors, who later used those bullets to kill victim, was liable for full amount of verdict in wrongful death action, notwithstanding minors' intentional criminal act.  Wal-Mart Stores, Inc. v. Coker, App. 1 Dist., 742 So.2d 257 (1997), review granted 703 So.2d 478, approved 714 So.2d 423, rehearing denied.

 Parent of minor child plaintiff alleged to be at fault may be included on jury verdict form in personal injury case provided that there is sufficient evidence of fault, and irrespective of whether parent is immune from suit by child, cotort-feasor, or both.  Y.H. Investments, Inc. v. Godales, 690 So.2d 1273 (1997).

 Fault of shopping mall owner and its tenant in failing to provide adequate parking lot security, which resulted in patron being shot during robbery attempt, could not be reduced by shifting responsibility to assailant, whose intentional, criminal conduct was foreseeable result of owner and tenant's negligence; thus, omission of assailant from verdict form was proper.  Wal- Mart Stores, Inc. v. McDonald, App. 1 Dist., 676 So.2d 12 (1996), rehearing denied, review granted 687 So.2d 1304, approved 705 So.2d 560.

 Although motor vehicle accident victim's husband as driver of victim's vehicle could not be joined as defendant in action against other driver, husband's name should have been placed on verdict form in light of statute generally abolishing joint and several liability.  Aymes v. Automobile Ins. Co. of Hartford, Connecticut, App. 4 Dist., 658 So.2d 1246 (1995).

 Security company, which contracted with hospital to provide security services for parking garage and was sued by plaintiff seeking damages, including noneconomic damages, for negligence in company's undertaking to provide security services for garage, was entitled to include hospital on verdict form, despite fact that plaintiff had not sued hospital.  Wells Fargo Guard Services Inc. of Florida v. Nash, App. 1 Dist., 654 So.2d 155 (1995), rehearing denied, review granted 665 So.2d 220, quashed 678 So.2d 1262.

 In action alleging that physician negligently and improperly diagnosed and treated patient, resulting in her death, trial court properly set aside jury's finding of 25% comparative negligence and entered judgment for full amount of damages assessed on ground that patient was not negligent and, even if she were negligent, her negligence was not legal cause of her death.  Piper v. Moore, App. 3 Dist., 410 So.2d 646 (1982).
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