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83.05. Right of possession upon default in rent;  determination of right of possession in action or surrender or abandonment of premises

 (1) If any person leasing or renting any land or premises other than a dwelling unit fails to pay the rent at the time it becomes due, the lessor has the right to obtain possession of the premises as provided by law.

 (2) The landlord shall recover possession of rented premises only:

 (a) In an action for possession under s. 83.20, or other civil action in which the issue of right of possession is determined;

 (b) When the tenant has surrendered possession of the rented premises to the landlord;  or

 (c) When the tenant has abandoned the rented premises.

 (3) In the absence of actual knowledge of abandonment, it shall be presumed for purposes of paragraph (2)(c) that the tenant has abandoned the rented premises if:

 (a) The landlord reasonably believes that the tenant has been absent from the rented premises for a period of 30 consecutive days;

 (b) The rent is not current;  and

 (c) A notice pursuant to s. 83.20(2) has been served and 10 days have elapsed since service of such notice.

However, this presumption does not apply if the rent is current or the tenant has notified the landlord in writing of an intended absence.
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 Laws 1983, c. 83-151, § 1. 

 Laws 1967, c. 67-254, § 34. 

 Comp.Gen.Laws 1927, § 5398. 

 Rev.Gen.St.1920, § 3534. 

 Gen.St.1906, § 2226. 
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 Act Nov. 21, 1828, § 5.

 Laws 1967, c. 67-254, amended this section without change in substance.

 Laws 1983, c. 83-151, § 1, rewrote this section which, prior thereto, provided:

 "If any person leasing or rerenting any land or house fails to pay the rent at the time it becomes due, the lessor may immediately thereafter enter and take possession of the property so leased or rented."

FORMS

1987 Main Volume

Fla Jur Forms, Legal and Business, Leases §§10:92, 10:282, 10:331.

CROSS REFERENCES 
Approved forms, forcible entry and detention complaint, see Civil Procedure Rules, Form 1.938.

Causes for removal of tenants, see § 83.20 et seq.

AMERICAN LAW REPORTS
Right of landlord legally entitled to possession to dispossess tenant without legal process, 6 ALR3d 177.

LAW REVIEW AND JOURNAL COMMENTARIES 
 Doctrine of election as applied to landlords' remedies against delinquent tenants.  5 Miami L.Q. 305 (Feb.1951).

 Forfeiture of lease for default in rent.  14 Fla.L.J. 190 (May 1940).

 Landlord and tenant.   Ralph E. Boyer and Paul S. Berger, 20 U.Miami L.Rev. 333 (1965).

 Landlord-tenant statutes, reform.   Ralph E. Boyer and Daniel S. Grable, 22 U.Miami L.Rev. 800 (1968).

 Negotiating and drafting leases for the landlord.   Seneca B. Anderson, 25 U.Miami L.Rev. 361 (1971).

 Tenants' liability after surrender or eviction.   Montague Rosenberg, 24 Fla.L.J. 291 (1950).
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 Landlord and Tenant [image: image1.wmf]275 et seq. 

 C.J.S. Landlord and Tenant § 716 et seq. 

Texts and Treatises 
 34 Fla Jur 2d, Landlord and Tenant §§2, 10, 111, 114, 118, 120;  35 Fla Jur 

  2d, Logs and Timber §§105, 118, 155, 159. 

 22 Am Jur Proof of Facts 17, Eviction of Tenant;  25 Am Jur Proof of 

  Facts 2d 51, Abandonment of Real Property Lease;  26 Am Jur Proof of Facts 

  2d 525, Landlord's Acceptance of Abandonment or Surrender of Leased Premises. 

 3 Am Jur Trials 637, Selecting the Remedy.
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Equitable defenses 14
Pleadings 15
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   Provisions of lease, reentry 11
Purpose 3
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 1. Strict construction 
 Provisions now constituting this statute had to be strictly construed and substantially followed.  Jacques v. Wellington Corp., 133 Fla. 819, 183 So. 22 (1938), rehearing granted 134 Fla. 211, 183 So. 718, adhered to on rehearing 135 Fla. 167, 184 So. 766.

 Provisions now constituting this section, being in derogation of common law, should be strictly construed.  Baker v. Clifford-Mathew Inv. Co., 99 Fla. 1229, 128 So. 827 (1930).

 2. Construction with other laws 
 Provisions now constituting this section and § 83.20 were not inconsistent, and neither section took away the power of the lessor and lessee to fix their rights by contract.  Stephenson v. National Bank of Winter Haven, 1930, 39 F.2d 16.

 3. Purpose 
 Purpose of this section is to secure to landlord right of immediate possession of leased premises on failure of tenant to pay rent.  Brownlee v. Sussman, App. 3 Dist., 238 So.2d 317 (1970).

 4. Statute incorporated into contracts 
 This section is intended to be read into every contract calling for payment of rent, though not set out in haec verba.  Ardell v. Milner, App., 166 So.2d 714 (1964);  Baker v. Clifford-Mathew Inv. Co., 99 Fla. 1229, 128 So. 827 (1930).

 5. Election of remedies 
 Under lease providing that lessees' failure to pay rent and continued failure to pay same for three days or more after written notice of such failure of payment given to lessees by lessors constituted breach of lease agreement and that upon happening of any event of default, lessors, if they so elected, could terminate term of lease agreement, or terminate lessees' right to possession and occupancy without terminating term of lease, or pursue statutory remedies for repossession of premises and/or collection of rent, and that in event lessors exercised right of election the same shall be effective as of date of event of default upon written notice of lessors' election given by latter to lessees at any time after date of default, default came into being only upon happening of two events, i.e., lessees' failure to pay any rent payable under lease agreement, and continued failure to pay same for three days or more "after" written notice of such failure of payment given to lessees by lessors.  Hunt v. Hiland, App. 4 Dist., 366 So.2d 42 (1978), certiorari denied 376 So.2d 72.

 Where events necessary for default under lease, i.e., failure of lessees to pay any rent payable under lease agreement and continued failure to pay same for three days or more "after" written notice of such failure of payment given to lessees by lessors, did not occur in accordance with lease agreement prior to lessors changing locks after lessees failed to pay rent, lessors' election of remedies was premature.  Hunt v. Hiland, App. 4 Dist., 366 So.2d 42 (1978), certiorari denied 376 So.2d 72.

 Upon breach of lease agreement by lessee, lessor may:  (1) treat lease as terminated and retake possession for his own account, thus terminating any further liability on part of lessee;  (2) lessor may retake possession of premises for account of lessee, holding lessee liable for difference between rental stipulated to be paid under lease and amount, in good faith, lessor is able to recover from reletting, or (3) lessor may stand by and do nothing, holding lessee liable for rent due as it matures, which means all remaining rent due if there is acceleration clause and lessor exercises right to accelerate.  Coast Federal Sav. & Loan Ass'n v. DeLoach, App. 2 Dist., 362 So.2d 982 (1978).

 Upon breach, abandonment or renunciation of a lease by lessee before expiration of term lessor may treat lease as terminated and resume possession of premises for his exclusive use or he may retake possession of premises for account of tenant holding tenant in general damages for difference between rentals stipulated to be paid and what in good faith landlord is able to recover from reletting or he may stand by and do nothing, and sue lessee as each installment of rent matures.  Williams v. Aeroland Oil Co., 155 Fla. 114, 20 So.2d 346 (1944).

 The grantee of leased property, by choosing to exercise option in lease authorizing it to declare the entire rent due for balance of term in case of default, was thereby precluded from subsequently exercising another option giving right to re-enter premises for default in payment of any tax.  Major Holding Corp. v. Butler, 138 Fla. 633, 190 So. 15 (1939).

 6. Amount of rent disputed 
 Landlord was entitled to possession of commercial premises on basis of tenant's nonpayment of rent, though tenant challenged amount of rent owed in defenses and counterclaim, where challenge did not relate to nonpayment of rent.  Helga Skin Therapy, Inc. v. Dead River Properties, Inc., App. 2 Dist., 478 So.2d 95 (1985).

 7. Tender of rents 
 Landlord was entitled to possession of commercial premises due to tenant's default, though tenant tendered check for past-due rental amounts, where lease provided that landlord was entitled to resume possession of premises when tenant failed to make rental payments within 15 days after they became due and there was no evidence in record that tenant paid full amount of rent as it came due.  Helga Skin Therapy, Inc. v. Dead River Properties, Inc., App. 2 Dist., 478 So.2d 95 (1985).

 8. Enhancing value of the property 
 Where lessor had received every payment due him under terms of basic lease and where his property had been substantially enhanced in value by construction of a motel thereon, lessor was not entitled to cancel lease for alleged default.   Tollius v. Dutch Inns of America, Inc., App. 3 Dist., 244 So.2d 467 (1970), certiorari denied 247 So.2d 437.

 9. Abandonment 
 Where tenant has actually abandoned premises, the landlord is licensed to re- enter and take possession.  Van Hoose v. Robbins, App. 2 Dist., 165 So.2d 209 (1964).

 10. Reentry--In general 
 Where tenant of hotel was in default, and landlord's assignee re-entered pending adjudication in bankruptcy against tenant, and trustee in bankruptcy did not adopt burdensome lease, and had no funds to make good tenant's default, trustee was not entitled to possession of hotel.  Gerstel v. Shaw, 1934, 71 F.2d 371.

 Although, under this section providing that lessor has right of immediate possession and reentry upon failure of tenant to pay rent at time it becomes due, tenant holding over after nonpayment is not expressly declared to be tenant at sufferance, such is legal effect of this section since lessor is thereby given right to immediate possession.  Executive Square Office Bldg. v. O'Connor and Associates, Inc., Bkrtcy.N.D.Fla.1981, 19 B.R. 143.

 Landlord whose default judgment of removal against tenant had been set aside had no right to enter leased premises during tenant's temporary absence by procuring keys to locks placed thereon, irrespective of whether default judgment was vacated without authority of law.  Adelhelm v. Dougherty, 129 Fla. 680, 176 So. 775 (1937).

 Owner or operator of hotel or apartment house has right to lock door of tenant who is delinquent in rent and thereby prevent tenant from entering his room or apartment.  1953-54 Op.Atty.Gen. p. 55.

 11. ---- Provisions of lease, reentry 
 Where long-term lease fixing rent at specified percentage of gross receipts of any business conducted by tenant on leased premises with provision for minimum quarterly payments had no express provision for forfeiture for nonpayment of rent, delay in conducting audit to determine rent in addition to minimum quarterly payments due under lease did not authorize landlord to declare lease forfeited.  Deauville Corp. v. Garden Suburbs Golf & Country Club, 1947, 164 F.2d 430, motion denied 165 F.2d 431, certiorari denied 68 S.Ct. 912, 333 U.S. 881, 92 L.Ed. 1156.

 In the absence of a contrary agreement, landlord whose tenant has defaulted in payment of rent can reenter and dispossess the tenant, but if there is a lease, its provisions are conclusively controlling and court will not substitute its judgment for that of the parties by rewriting the lease.  Rodeway Inns of America v. Alpaugh, App. 2 Dist., 390 So.2d 370 (1980).

 Summary remedies by which landlord may speedily regain possession are exclusive of right of landlord to make forcible entry, though lease contains provision permitting landlord to reenter.  Ardell v. Milner, App. 3 Dist., 166 So.2d 714 (1964).

 12. ---- Advance payments, reentry 
 In wrongful eviction action, there was evidence from which jury could have found that rental deposit and security deposit were available to cover any rent deficiencies, that deteriorating condition of rental property justified some abatement in rent, or that rental payments had nothing to do with wrongful eviction, particularly in view of reason for termination indicated by written notice, and that there was no evidence of demand for rent so as to refute landlord's argument that tenant was evicted for failure to pay rent.  Ruotal Corp., N. W., Inc. v. Ottati, App. 4 Dist., 391 So.2d 308 (1980).

 Lessor, on reentry for condition broken, is entitled to retain advance rent, though reentry occurs before expiration of period for which rent was paid. Casino Amusement Co. v. Ocean Beach Amusement Co., 101 Fla. 59, 133 So. 559 (1931).

 13. Possessory actions 
 Landlord seeking to recover possession of nonresidential property must file action for possession in all circumstances except those enumerated circumstances which permit landlord to reenter premises peaceably and retake possession.  Herrell v. Seyfarth, Shaw, Fairweather & Geraldson, App. 1 Dist., 491 So.2d 1173 (1986).

 Where grantors conveyed realty by warranty deed, and then leased premises for definite period with option to repurchase, which lease and option were renewed, but option was not exercised, proceeding for unlawful detainer was inapplicable, remedy under provisions now constituting this and the following sections for possession of premises for default in rent being proper remedy, where grantors had at all times remained in possession.  Brumick v. Morris, 122 Fla. 236, 165 So. 351 (1935).

 14. Equitable defenses 
 Equitable defenses may not be raised in action instituted by landlord under this section to recover possession of leased premises for failure of tenant to pay rent.  Brownlee v. Sussman, App. 3 Dist., 238 So.2d 317 (1970).

 15. Pleadings 
 Complaint which alleged existence of agreement to pay rent and failure to pay that rent stated cause of action pursuant to this part pertaining to nonresidential tenancies.  Gomes v. LeGrand, App. 1 Dist., 560 So.2d 389 (1990).
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83.06. Right to demand double rent upon refusal to deliver possession

 (1) When any tenant refuses to give up possession of the premises at the end of the tenant's lease, the landlord, the landlord's agent, attorney, or legal representatives, may demand of such tenant double the monthly rent, and may recover the same at the expiration of every month, or in the same proportion for a longer or shorter time by distress, in the manner pointed out hereinafter.

 (2) All contracts for rent, verbal or in writing, shall bear interest from the time the rent becomes due, any law, usage or custom to the contrary notwithstanding.

CREDIT(S)
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Amended by Laws 1995, c. 95-147, § 427, eff. July 10, 1995.
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Derivation: 
 Laws 1967, c. 67-254, § 34. 

 Comp.Gen.Laws 1927, § 5418. 

 Rev.Gen.St.1920, § 3554. 

 Gen.St.1906, § 2235. 

 Rev.St.1892, § 1759. 
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 Laws 1967, c. 67-254, amended this section without change in substance.
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Fla Jur Forms, Legal and Business, Leases §§10:94, 10:96§e10:98, 10:181, 10:205, 10:331.

LAW REVIEW AND JOURNAL COMMENTARIES 
 Doctrine of election as applied to landlords' remedies against delinquent tenants.  5 Miami L.Q. 305 (Feb.1951).

 Effect of lessee remaining in possession.   Thomas A. Wills, 10 Miami L.Q. 385 (Winter-Spring 1956).

 Landlord-tenant statutes, reform.   Ralph E. Boyer and Daniel S. Grable, 22 U.Miami L.Rev. 800 (1968).

 Res judicata:  right of OPA to enjoin eviction ordered by state court.  1 U.Fla.L.Rev. 312 (Summer 1948).

 Survey of real property law in Florida.   Ralph Boyer, Jack Ankus and Robert Friedman, 12 U.Miami L.Rev. 499 (Spring-Summer 1958).
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 Landlord and Tenant [image: image2.wmf]216. 

 C.J.S. Landlord and Tenant § 547 et seq. 

Texts and Treatises 
 34 Fla Jur 2d, Landlord and Tenant §§2, 10, 33, 39, 97, 99;  35 Fla Jur 2d, 

  Logs and Timber § 35. 

 22 Am Jur Proof of Facts 17, Eviction of Tenant;  25 Am Jur Proof of 

  Facts 2d 51, Abandonment of Real Property Lease;  26 Am Jur Proof of Facts 

  2d 525, Landlord's Acceptance of Abandonment or Surrender of Leased Premises. 

 3 Am Jur Trials 637, Selecting the Remedy.

NOTES OF DECISIONS 
Double rental damages 5
   End of lease 2
Hold-over tenants 3
Interest 6
Pleadings 7
Possession under claim of right 4
Strict construction 1
 1. Strict construction 
 Provision of this section authorizing landlord to recover double the rent due as damages for wrongful holding over is penal in nature and should be strictly construed.  Wagner v. Rice, 97 So.2d 267 (1957).

 2. End of lease 
 Where lessors declared forfeiture and elected to bring term of lease of packing house to an end by proceeding in county court when lessees failed to pay the advance annual guaranteed rental as required by lease, lessee's refusal to surrender premises was not at the "end of his lease", within this section, so as to authorize lessors to recover double the rent due as damages for alleged wrongful holding over.  Wagner v. Rice, 97 So.2d 267 (1957).

 3. Hold-over tenants 
 Where shopping center tenant under lease which had option to renew exercised option and sought to annul landlord's notice of termination of lease, tenant which remained in possession and continued to pay specified rent was not a "hold-over tenant" liable for double rent even though court found that landlord had validly terminated lease.  Greentree Amusement Arcade, Inc. v. Greenacres Development Corp., App. 4 Dist., 401 So.2d 915 (1981).

 4. Possession under claim of right 
 Where tenant, after expiration of latest lease, remained in possession under a bona fide claim of right based on reasonable grounds based on an earlier instrument, and landlord's complaint did not demand or pray for a penalty, landlord was not entitled to double rental damages for withholding possession beyond the term.  Central Florida Oil Co. v. Blue Flame, Inc., 87 So.2d 812 (1956).

 To render tenant liable for double the agreed monthly rental for refusal to relinquish possession of leased premises at expiration of lease, the holding over must be wilful, and tenant is not liable for such penalty, if he holds over under a bona fide claim of right based on reasonable grounds.  West's Drug Stores v. Allen Inv. Co., 125 Fla. 823, 170 So. 447 (1936).

 5. Double rental damages 
 Defendant purchasers of real property were not entitled to recover double rent from lessees where no such relief was sought in pleadings filed in trial court.  Kobrowski v. Kleen Wash, Inc., App. 3 Dist., 572 So.2d 975 (1990).

 Rent damages awarded to vendors against prospective purchasers who allegedly breached contract for purchase of house and lot were properly reduced from jury award of $4,320 to $3,200;  record supported finding fair rental value of premises to be no more than $400 per month for total of eight months, § 83.06 applied only to nonresidential tenancies and required demand for double rent, and § 83.58 did not apply as the suit was not one for recovery of possession of property after expiration of rental agreement and possession of premises was delivered to vendors prior to commencement of litigation.  Casavan v. Land O'Lakes Realty, Inc., of Leesburg, App. 5 Dist., 542 So.2d 371 (1989).

 Tenants in action for rent were properly found to be tenants at will from month to month, and landlord properly terminated the tenancy and was entitled to statutory doubling of rent for wrongfully holding over, where tenants who claimed to have a valid and partially performed oral lease with landlord failed to establish with specificity the commencement and termination dates of alleged oral lease, and where tenants did not question reference to their occupancy of leased premises as a tenancy for month to month in letter which was sent to them by landlord's attorney.  Eli Einbinder, Inc. v. Miami Crystal Ice Co., App. 3 Dist., 317 So.2d 126 (1975).

 Tenant, who holds over in possession of premises after expiration of term provided for by written instrument, is liable for reasonable rental value of property and may be liable for double the monthly rental on appropriate demand by landlord.  Nelson v. Growers Ford Tractor Co., App. 4 Dist., 282 So.2d 664 (1973).

 Where tenant held over, landlord could demand double monthly rent as provided by this section, could treat tenant as trespasser and claim damages for having been deprived of reasonable rental value and any special damages, or landlord could waive wrong and treat plaintiff as tenant, demanding increased rent if tenant chose to remain.  David Properties, Inc. v. Selk, App. 1 Dist., 151 So.2d 334 (1963).

 Lessee of landlord, which was entitled to rent for premises from tenant, which had remained in possession after notice to vacate and after its lease had terminated, was entitled to double monthly rent from tenant for months tenant held over after notice to vacate.  West's Drug Stores v. Allen Inv. Co., 125 Fla. 823, 170 So. 447 (1936).

 6. Interest 
 Landlord was entitled to prejudgment interest on unpaid cost of living increase pursuant to F.S.A. § 83.06(2) providing for payment of interest from time rent becomes due.  Holiday Plaza Corp. v. Cinemas of Miami, Inc., App. 3 Dist., 469 So.2d 183 (1985).

 In action in which lessor recovered against lessee for unpaid rent under lease agreement from date of lessee's breach to date of sale of premises, even if lessor's right to prejudgment interest was not established by this section she was entitled to prejudgment interest, in that her claim was a "liquidated claim" despite fact that there had been a dispute as to whether lessor made good-faith effort to relet after the breach.  Robinson v. Peterson, App. 2 Dist., 375 So.2d 294 (1979).

 7. Pleadings 
 Landlord could not be awarded statutory double rent from tenant who held over where landlord did not allege claim under this section in the pleadings. David Properties, Inc. v. Selk, App. 1 Dist., 151 So.2d 334 (1963).

 Where no claim was made for penalty of double the agreed rental in complaint seeking a decree declaring landlord's rights under lease andthat tenants be required to relinquish leased premises, awarding landlord double the agreed monthly rental from removal date specified in eviction notice was error so patent as to require reversal of such portion of decree, even though sufficiency of pleadings to support decree in such respect was not specifically questioned.  Painter v. Town of Groveland, 79 So.2d 765 (1955).
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83.07. Action for use and occupation

 Any landlord, the landlord's heirs, executors, administrators or assigns may recover reasonable damages for any house, lands, tenements, or hereditaments held or occupied by any person by the landlord's permission in an action on the case for the use and occupation of the lands, tenements, or hereditaments when they are not held, occupied by or under agreement or demise by deed;  and if on trial of any action, any demise or agreement (not being by deed) whereby a certain rent was reserved is given in evidence, the plaintiff shall not be dismissed but may make use thereof as an evidence of the quantum of damages to be recovered.
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 Laws 1967, c. 67-254, § 34. 

 Comp.Gen.Laws 1927, § 5419. 

 Rev.Gen.St.1920, § 3555. 
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AMERICAN LAW REPORTS

Express or implied restriction on lessee's use of residential property for business purposes, 46 ALR4th 496.

LAW REVIEW AND JOURNAL COMMENTARIES 
 Doctrine of election as applied to landlords' remedies against delinquent tenants.  5 Miami L.Q. 305 (Feb.1951).

 Landlord-tenant statutes, reform.   Ralph E. Boyer and Daniel S. Grable, 22 U.Miami L.Rev. 800 (1968).

LIBRARY REFERENCES 
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 Implied or Constructive Contracts [image: image3.wmf]7, 58. 

 C.J.S. Use and Occupation §§ 3 to 6. 

Texts and Treatises 
 34 Fla Jur 2d, Landlord and Tenant §§ 2, 10, 148, 151. 

 22 Am Jur Proof of Facts 17, Eviction of Tenant;  25 Am Jur Proof of 

  Facts 2d 51, Abandonment of Real Property Lease;  26 Am Jur Proof of Facts 

  2d 525, Landlord's Acceptance of Abandonment or Surrender of Leased Premises. 

 3 Am Jur Trials 637, Selecting the Remedy.

NOTES OF DECISIONS 
Burden of proof, damages 5
   Damages 3-5
Damages - In general 3
Damages - Burden of proof 5
Damages - Mitigation of damages 4
Right of action 1
Setoff 6
Term of use 2
 1. Right of action 
 Lessee of landlord was entitled to maintain action for rent against tenant which had remained in possession despite notice to vacate after its lease had terminated.  West's Drug Stores v. Allen Inv. Co., 125 Fla. 823, 170 So. 447 (1936).

 2. Term of use 
 Action on common count for use and occupation was not limited to term of actual physical occupation of premises but covered entire period designated as "season" where tenant leased house for "season" but vacated after occupying it for only two days.  Waln v. Howard, 142 Fla. 736, 196 So. 210 (1940).

 3. Damages--In general 
 Where lessee failed to offer any evidence establishing reasonable figure for depreciation, failing to allow for depreciation and reasonable wear and tear in arriving at final damage figure, in lessor's action for damages for lessee's failure to deliver up premises at end of term in same condition as when received, was not error notwithstanding lease agreement excepted ordinary wear and decay from lessee's obligation to deliver up premises in as good condition as he received them.  Cunningham Drug Stores, Inc. v. Pentland, App. 4 Dist., 243 So.2d 169 (1970).

 4. ---- Mitigation of damages 
 Since lessor never retook possession of leased premises following lessee's breach of terms of lease agreement, and since lessor had no duty to do so, it was error for trial judge, having found lessor entitled to accelerated rent, to reduce its recovery by 80% for failure to mitigate lessee's damages.  Coast Federal Sav. and Loan Ass'n v. DeLoach, App. 2 Dist., 376 So.2d 1190 (1979).

 5. ---- Burden of proof, damages 
 Where lessor agreed in termination agreement to accept premises in condition in which they existed as of December 31, 1975, and corresponding obligation of lessee was to return premises to lessor in that condition, lessor had burden of proving damages lessor had incurred since December 31, 1975, and burden of proving what portion, if any, of damages and cost of restoration resulted from normal wear and depreciation, not recoverable by the lessor, was on lessee. Stegeman v. Burger Chef Systems, Inc., App. 1 Dist., 374 So.2d 1130 (1979).

 6. Setoff 
 Where lease agreement specifically and unequivocally dictated that landlord had right to reimbursement for mortgage payments even though landlord had terminated lease and regained possession, such provision was enforceable in connection with business lease despite contention that claims of landlord were subject to setoff, under equitable doctrine of unjust enrichment, for net value added to the repossessed premises by the improvements which had been financed by the mortgage.  Rodeway Inns of America v. Alpaugh, App. 2 Dist., 390 So.2d 370 (1980).
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83.08. Landlord's lien for rent

 Every person to whom rent may be due, the person's heirs, executors, administrators or assigns, shall have a lien for such rent upon the property found upon or off the premises leased or rented, and in the possession of any person, as follows:

 (1) Upon agricultural products raised on the land leased or rented for the current year.   This lien shall be superior to all other liens, though of older date.

 (2) Upon all other property of the lessee or his or her sublessee or assigns, usually kept on the premises.   This lien shall be superior to any lien acquired subsequent to the bringing of the property on the premises leased.

 (3) Upon all other property of the defendant.   This lien shall date from the levy of the distress warrant hereinafter provided.

CREDIT(S)

                           2001 Electronic Update                              

Amended by Laws 1995, c. 95-147, § 429, eff. July 10, 1995.

<General Materials (GM) - References, Annotations, or Tables>
HISTORICAL AND STATUTORY NOTES 
                           2001 Electronic Update                              

 Laws 1995, c. 95-147, a reviser's bill, eliminated gender-specific references without making substantive changes in legal effect.

1987 Main Volume

Derivation: 
 Laws 1967, c. 67-254, § 34. 

 Comp.Gen.Laws 1927, § 5420. 

 Rev.Gen.St.1920, § 3556. 

 Gen.St.1906, § 2237. 

 Rev.St.1892, § 1761. 
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2 Fla Pl & Pr Forms, Real Property §§ 12:31, 12:33;  Fla Jur Forms, Legal and Business, Leases §§ 10:98, 10:331.

CROSS REFERENCES 
Priority of liens, see § 713.07.

AMERICAN LAW REPORTS
Application of statutory landlord's lien to property of third person used by tenant on rented premises, 95 ALR3d 1205.

Secured transactions:  priority as between statutory landlord's lien and security interest perfected in accordance with Uniform Commercial Code, 99 ALR3d 1006.
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 1. Validity 
 Laws 1879, c. 3131, incorporated into this section and provisions now constituting §§ 83.10 to 83.12, 83.14, 83.15, 83.19, was not unconstitutional in that it withheld the right of trial by jury.  Jones v. Fox, 23 Fla. 454, 2 So. 700 (1887);  Blanchard v. Raines' Ex'x, 20 Fla. 467 (1884).

 Enforcement, application and use of Florida distress statutes constituted an unconstitutional infringement of tenants' rights to procedural due process. Stroemer v. Shevin, S.D.Fla.1973, 399 F.Supp. 993.

 1.5.  Construction and application 
 Establishment of landlord's lien for unpaid rent does not confer right to possess the property against the owner.  Seymour v. Adams, App. 5 Dist., 638 So.2d 1044 (1994).

 2. Construction with other laws 
 Florida statutes providing for lien for rent (F.S.A. § 83.08) and for distress warrants (F.S.A. §§ 83.11 to 83.19) must be construed together.  City Bldg. Corp. v. Farish, 1961, 292 F.2d 620.

 Provisions now constituting this statute and F.S.A. § 83.11 et seq., regarding distress warrants had to be construed together.  Matthews v. McCain, 125 Fla. 840, 170 So. 323 (1936).

 3. Statute incorporated into leases 
 Provisions now constituting this statute entered into and formed part of the agreement for leasing.  Blanchard v. Raines' Ex'x, 20 Fla. 467 (1884).

 4. Common law 
 Provisions now constituting this statute adopted the common law.  Jones v. Fox, 23 Fla. 454, 2 So. 700 (1887).

 5. Rent which may be due 
 Lien for rent which "may be due" applies only to rent due and payable at the time and does not give a lien for rent for entire period of lease contract, especially in view of provisions now constituting § 83.11.  In re J.E. De Belle Co., S.D.Fla.1923, 286 F. 699.

 6. Land lease 
 Lease of right to extract turpentine from trees on described land of lessor, with right of way over land, right to erect stills and storage houses thereon, and to cut timber for manufacturing and barreling the products was a lease of land within provisions now constituting this section.  Maddox Grocery Co. v. St. Joseph Land & Development Co., 1928, 24 F.2d 295.

 7. Attachment of lien 
 The statutory landlord's lien attaches at commencement of tenancy or as soon thereafter as chattels are brought upon the premises, and is not dependent for its efficacy upon being filed or recorded.  Lovett v. Lee, 141 Fla. 395, 193 So. 538 (1940);  U.S. v. S.K.A. Associates, Inc., C.A., 600 F.2d 513 (1979).

 The landlord's lien does not attach to property brought on the premises until the title thereto is in the lessee.  Powell v. Lounel, Inc., 1949, 173 F.2d 743.

 Landlord's statutory lien, which is not required to be filed or recorded in order to perfected, attaches at commencement of tenancy or as soon as property is brought onto premises.  Robie v. Port Douglas (Florida), Inc., App. 4 Dist., 662 So.2d 1389 (1995).

 Landlord's statutory lien for rent upon all other property of lessee usually kept on premises attaches either at time of commencement of tenancy or when chattel is brought on premises, whichever is later, and is superior to subsequently created chattel lien.  Lynch Austin Realty, Inc. v. Engler, App. 2 Dist., 647 So.2d 988 (1994).

 8. Maturation of lien 
 Landlord's lien on restaurant equipment located on leased premises matured when tenant abandoned premises and failed to pay rent.  Sachs v. Curry- Thomas Hardware, Inc., App. 1 Dist., 464 So.2d 597 (1985).

 9. Perfection of lien 
 Landlord's statutory lien is not required to be filed or recorded in order to be perfected, and attaches at commencement of tenancy or as soon as property is brought onto premises.  Beason-Simons v. Avion Technologies, Inc., App. 4 Dist., 662 So.2d 1317 (1995), rehearing denied.

 Where tenant's property was taken without actual or implied consent and without resort to statutory distress, landlord's lien was procedurally unperfected and did not give him the right to assume and withhold possession of tenant's property.  Van Hoose v. Robbins, App. 2 Dist., 165 So.2d 209 (1964).

 10. Enforcement of lien 
 Statutory distress procedure has supplanted common-law distress procedure which gave landlord right to seize personalty and hold it until it was redeemed by payment of rent claim, and compliance with distress statute is the means by which statutory landlord's lien is enforced.  Seymour v. Adams, App. 5 Dist., 638 So.2d 1044 (1994).

 Landlord's remedy with respect to his lien for rent was by separate action.    Van Hoose v. Robbins, App. 2 Dist., 165 So.2d 209 (1964).

 11. Property to which lien attaches--In general 
 Lessor's lien on rents was secured by and was in effect a lien and charge upon building and properties.  Stowers v. Wheat, 1935, 78 F.2d 25.

 Landlord's lien attached to all restaurant equipment and appliances owned by tenant and kept on leased premises, upon execution of the lease.  Sachs v. Curry-Thomas Hardware, Inc., App. 1 Dist., 464 So.2d 597 (1985).

 All tenant's property on premises was subject to rent lien even though landlord took action to enforce portion of its lien;  landlord could by amendment enforce judgment for sum in excess of amount originally sought even though larger amount was due at time distress affidavit was originally filed.   McKesson & Robbins, Inc. v. Taft St. Shopping Center, App. 2 Dist., 184So.2d 210 (1966).

 Lessee of landlord, which was entitled to rent for premises from tenant, which had remained in possession after notice to vacate and after its lease had terminated, had lien for such rent on any property of tenant found on or off the premises.  West's Drug Stores v. Allen Inv. Co., 125 Fla. 823, 170 So. 447 (1936).

 12. ---- Property usually kept on premises, property to which lien attaches 
 In referring to property "usually kept on the premises" the provisions now constituting this section meant the property kept there during the period for which the landlord made his claim for rent;  the language quoted meant, in addition to property actually found on the premises, property ordinarily and customarily located there but temporarily absent from the premises;  the quoted words of the statute could not be extended to include property permanently removed from the premises when considered in connection with the claim for rent for a period arising subsequent to the removal.  In re J.E. De Belle Co., S.D.Fla.1923, 286 F. 699.

 The phrase "usually kept" in provisions now constituting this section meant property regularly and habitually, if not continuously, kept on such premises as general thing and removed only at occasional intervals.  Orr v. Peek, 142 Fla. 160, 194 So. 341 (1940).

 A third party's used automobiles, kept nightly, and separately and jointly remaining for greater portion of time, at other premises than leased premises, whereon they were found by sheriff levying distress warrant, were not "usually kept" thereon, and hence were not subject to landlord's lien for rent.  Orr v. Peek, 142 Fla. 160, 194 So. 341 (1940).

 Person entitled to payment of rent has lien therefor upon all property of lessee found upon or off premises and usually kept thereon.  Baer v. General Motors Acceptance Corporation, 101 Fla. 913, 132 So. 817 (1931).

 A landlord who is owed rentals past due and who locks tenant from his room or apartment thereby establishes a lawful lien on property found within room or apartment.  1953-54 Op.Atty.Gen. p. 55.

 13. ---- Property removed from premises, property to which lien attaches 
 Property removed while rent was paid in advance is not subject to lien as property "usually kept on the premises."  In re J.E. De Belle Co., S.D.Fla.1923, 286 F. 699.

 14. ---- Agricultural products, property to which lien attaches 
 Laws 1879, c. 3131, incorporated into this statute, does not apply exclusively to lien of a landlord upon the agricultural products raised on the land rented, but the statute applies to all rental of real property.  Fox v. Jones, 26 Fla. 276, 8 So. 449 (1891);  Jones v. Fox, 23 Fla. 454, 2 So. 700 (1887).

 15. ---- Liquor license, property to which lien attaches 
 A liquor license was not "property" under statute granting landlord a lien for past due rent upon property of lessee usually kept on the premises;  therefore, secured creditor's selling liquor license to third party without obtaining landlord's consent did not violate statute making it a misdemeanor to dispose of personal property encumbered by lien without written consent of lienholder.  Flanigan's Enterprises, Inc. v. Barnett Bank of Naples, 639 So.2d 617 (1994).

 Tenant's liquor license was general intangible rather than property of tenant usually kept on leased premises and, thus, liquor license was not subject to landlord's statutory lien for rent, even though license pertained to specific location and paper certificate was located on premises;  license was privilege to sell liquor which was much more than mere paper certificate evidencing issuance of license.  Walling Enterprises, Inc. v. Mathias, 636 So.2d 1294 (1994).

 Although failure to record statutory possessory landlord's lien against alcoholic beverage license may result in loss of landlord's right to receive notice of any revocation or suspension proceedings, recording is not required to perfect landlord's lien.  Mathias v. Walling Enterprises, Inc., App. 5 Dist., 609 So.2d 1323 (1992), rehearing denied, review granted 621 So.2d 433, approved and remanded 636 So.2d 1294.

 Landlord's statutory lien for rent can attach to liquor license while liquor license certificate is located on leased premises;  because license certificate must be located in conspicuous place for business to lawfully open its doors and sell regulated alcoholic beverages, license itself has possessory value even though it is a general intangible.  Mathias v. Walling Enterprises, Inc., App. 5 Dist., 609 So.2d 1323 (1992), rehearing denied, review granted 621 So.2d 433, approved and remanded 636 So.2d 1294.

 Liquor license is subject to chattel mortgage or a landlord's lien.  G. M. C. A. Corp. v. Noni, Inc., App. 3 Dist., 227 So.2d 891 (1969).

 Realty lessee's validly issued license to sell intoxicating liquors was subject to landlord's lien for rent and to lien of duly executed chattel mortgage.  Yarbrough v. Villeneuve, App. 1 Dist., 160 So.2d 747 (1964).

 16. Priority of lien 
 Under Florida law, a landlord's lien against personal property on the leased premises prevails over a subsequent consensual lien.  U. S. v. S. K. A. Associates, Inc., 1979, 600 F.2d 513.

 Where lease of right to extract turpentine from trees on described land reserved as rental an annual cash rent, and also one-half net profits of operation, including sales in commissary stores, under provisions now constituting this section lien of lessor on property of lessees on premises, other than products of the land, as respects its share of net profits of a year, was subject to the right of one furnishing commissary stores to lessee for that year on payment therefor.  Maddox Grocery Co. v. St. Joseph Land & Development Co., 1928, 24 F.2d 295.

 Chattel mortgage holders' lien on tenant-movie theater's equipment had priority over landlord's statutory lien, even if holders did not have priority over original lease, where original lease was terminated and second lease, which was entered into after holders' security interest was perfected, was neither option nor renewal of first lease.  Robie v. Port Douglas (Florida), Inc., App. 4 Dist., 662 So.2d 1389 (1995).

 Interest of seller of frequency converter in converter was inferior to interest of buyer's landlord, where prior abandoned leasehold and converter without paying remaining rent or purchase price, and seller did not record purchasing agreement or file Uniform Commercial Code (UCC) financing statement.  Beason-Simons v. Avion Technologies, Inc., App. 4 Dist., 662 So.2d 1317 (1995), rehearing denied.

 Landlord's statutory lien for rent upon all other property of lessee usually kept on premises is not superior to lien acquired by another prior to bringing of property upon leased premises, or prior to commencement of tenancy under lease.  Lynch Austin Realty, Inc. v. Engler, App. 2 Dist., 647 So.2d 988 (1994).

 Lessor was entitled to landlord's lien for full value of personal property removed from leased premises, where guarantors of lease to corporate tenant failed to demonstrate that suppliers, who allegedly had retained interest in unpaid inventory which would have been superior to lessor's interest, had given statutorily required public notice of retained interest prior to commencement of lease or prior to property being placed on leased premises, nor had lessor agreed to subordinate landlord's lien to that of suppliers.  Lynch Austin Realty, Inc. v. Engler, App. 2 Dist., 647 So.2d 988 (1994).

 Material issue of fact whether bank perfected its security interest in furniture, equipment, and fixtures before such property was brought onto leased premises or before lease term began precluded summary judgment determining that landlord's lien was entitled to priority over bank's security interest. Mathias v. Walling Enterprises, Inc., App. 5 Dist., 609 So.2d 1323 (1992), rehearing denied, review granted 621 So.2d 433, approved and remanded 636 So.2d 1294.

 Contractual security interest in liquor license perfected before effective date of lease had priority over landlord's statutory possessory lien for rent against liquor license.  Mathias v. Walling Enterprises, Inc., App. 5 Dist., 609 So.2d 1323 (1992), rehearing denied, review granted 621 So.2d 433, approved and remanded 636 So.2d 1294.

 Landlord's lien is viable only as long as underlying lease exists;  once tenant's obligations have been met under lease, landlord's lien is extinguished and any other inferior liens may ripen to priority superior to landlord's lien, which may come to fruition by virtue of existence of new lease.  Flowers v. Centrust Sav. Bank, App. 3 Dist., 556 So.2d 1123 (1989).

 Landlord's lien was extinguished when tenants fulfilled their obligations under lease, and chattel mortgage lien on leased premises, perfected during initial lease period, was superior to landlord's lien which came to fruition by virtue of subsequent leases between landlord and tenant.  Flowers v. Centrust Sav. Bank, App. 3 Dist., 556 So.2d 1123 (1989).

 Priority of landlord's lien on personalty located on leased premises dates from commencement of tenancy, even where rent default occurs after intervening lien on that personalty has been perfected.  Sachs v. Curry-Thomas Hardware, Inc., App. 1 Dist., 464 So.2d 597 (1985).

 Landlord's lien was superior to subsequently created chattel lien against liquor license and, without specific acts of landlord agreeing to subordinate his lien to that of chattel mortgage, landlord's lien had priority over chattel mortgage.  G. M. C. A. Corp. v. Noni, Inc., App. 3 Dist., 227 So.2d 891 (1969).

 Lien of tenant's judgment creditor was subject to landlord's lien on property found and usually kept on premises.  McKesson & Robbins, Inc. v. Taft St. Shopping Center, App. 2 Dist., 184 So.2d 210 (1966).

 All three federal tax liens had priority over landlord's lien for rent due on Florida premises, notwithstanding that only one notice of tax lien had been recorded before date of lease, where all assessment dates were prior to first default in payment of rent.  U.S. v. Weissman, App. 2 Dist., 135 So.2d 235 (1961).

 The filing and docketing of comptroller's warrant for collection of chain store tax did not create a lien superior to existing landlord's lien on property usually kept on leased premises for rents already accrued or for rent accruing under lease up to time of levy and sale of such property by sheriff under warrant, notwithstanding landlord's lien was not filed and recorded. Lovett v. Lee, 141 Fla. 395, 193 So. 538 (1940).

 Verbal lease of land for period not longer than two years created valid lien in favor of landlord upon property of lessee or his sublessee or assigns usually kept on rented premises superior to lien of chattel mortgage acquired subsequent to bringing of mortgaged property on leased premises.  Pillans & Smith Co. v. Lowe, 117 Fla. 249, 157 So. 649 (1934).

 Where automobiles were purchased by tenant under conditional sales contract, rights of vendor or assignee were superior to landlord's lien for rent unless title in meantime passed.  Baer v. General Motors Acceptance Corporation, 101 Fla. 913, 132 So. 817 (1931).

 Under provisions now constituting this section, the landlord's lien provided for in the second subdivision was not superior to a lien acquired by another prior to the bringing of the property upon the leased premises or prior to the commencement of the tenancy under the lease.  Ruge v. Webb Press Co., 71 Fla. 536, 71 So. 627 (1916).

 When the sheriff holds a distress for rent sale, and the tax collector has had no knowledge of the said sale prior to the date of the sale, and the tax collector presents a tax warrant under § 192.21, for prior tangible personal property taxes, or the current year's tangible tax, the tax collector's lien would take precedence over the landlord's lien provided under § 83.08. Op.Atty.Gen., 066-111, Dec. 20, 1966.

 17. Bankruptcy proceedings 
 Landlord's taking of debtor tenant's personal property in satisfaction of purported landlord's lien under this section was voidable by trustee in bankruptcy since taking of property amounted to nothing more than a preferential, non-voluntary transfer to general unsecured creditor.  Matter of KMM Corp., Bkrtcy.S.D.Fla.1981, 14 B.R. 348.

 18. Surplus 
 Although creditors had reason to dispose of debtor's truck and concrete plant, both of which appeared to have been abandoned, and to satisfy their claim for unpaid rent and for use and occupancy of their land, creditors had no lawful basis for retaining any more than sum due them and their related legal and sales expense from the proceeds they received from sales of the truck and plant to unrelated third party;  property had not been abandoned under controlling federal law, and this section governing creditors' right to sell debtor's property left on leased premises did not entitle creditors to surplus remaining.  In re Ford Concepts, Inc., Bkrtcy.S.D.Fla.1988, 85 B.R. 893.
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83.20. Causes for removal of tenants

 Any tenant or lessee at will or sufferance, or for part of the year, or for one or more years, of any houses, lands or tenements, and the assigns, under tenants or legal representatives of such tenant or lessee, may be removed from the premises in the manner hereinafter provided in the following cases:

 (1) Where such person holds over and continues in the possession of the demised premises, or any part thereof, after the expiration of the person's time, without the permission of the person's landlord.

 (2) Where such person holds over without permission as aforesaid, after any default in the payment of rent pursuant to the agreement under which the premises are held, and 3 days' notice in writing requiring the payment of the rent or the possession of the premises has been served by the person entitled to the rent on the person owing the same.   The service of the notice shall be by delivery of a true copy thereof, or, if the tenant is absent from the rented premises, by leaving a copy thereof at such place.

 (3) Where such person holds over without permission after failing to cure a material breach of the lease or oral agreement, other than nonpayment of rent, and when 15 days' written notice requiring the cure of such breach or the possession of the premises has been served on the tenant.   This subsection applies only when the lease is silent on the matter or when the tenancy is an oral one at will.   The notice may give a longer time period for cure of the breach or surrender of the premises.   In the absence of a lease provision prescribing the method for serving notices, service must be by mail, hand delivery, or, if the tenant is absent from the rental premises or the address designated by the lease, by posting.
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 1. Construction with other laws 
 Provisions now constituting this section and F.S.A. § 83.05 were not inconsistent, and neither section took away the power of the lessor and lessee to fix their rights by contract.  Stephenson v. National Bank of Winter Haven, 1930, 39 F.2d 16.

 2. Nature of proceedings 
 Landlord and tenant or distress proceedings as provided by this section and  F.S.A. §§ 83.05, 83.21 et seq. are "summary" in nature and were provided for the purpose of giving a landlord speedy relief where the tenant defaults in payment of rent under his contract, or where he stays on and refuses to vacate the premises after the expiration of his rental contract.  Dade Realty Corp. v. Schoenthal, 149 Fla. 674, 6 So.2d 845 (1942).

 3. Election of remedies 
 By retaking possession of premises either for his own account or for account of lessee upon breach of lease agreement by lessee, lessor loses right to recover full amount of remaining rental due on basis of acceleration clause. Coast Federal Sav. & Loan Ass'n v. DeLoach, App. 2 Dist., 362 So.2d 982 (1978).

 Upon breach of a lease by lessee, the lessor may elect one of three courses of action, namely, he may treat lease as terminated and re-take possession exclusively for his own purposes;  or he may re-take possession for the account of the tenant, holding the latter responsible in general damages measured by difference between stipulated rent and any amount the lessor is able to recover in good faith from his re-letting;  or he may do nothing at all and sue lessee as each rent installment matures or for full amount of rental due when term ultimately ends.  Wagner v. Rice, 97 So.2d 267 (1957).

 4. Forcible entry and detainer actions 
 The forcible entry and detainer action is designed to compel the party out of actual possession, whether or not the real owner and as such entitled to ultimate right of possession, to respect the actual present possession of another even if wrongful by requiring the party out of possession to resort to legal channels in order to obtain possession.  Floro v. Parker, App. 2 Dist., 205 So.2d 363 (1967).

 5. Recovery of unpaid debt 
 Landlord who gave statutory three day notice to pay rent in arrears or vacate did not make election which precluded recovery of unpaid rent from lessee, to whom landlord's attorney sent letter acknowledging receipt of keys to premises and stating that landlord was endeavoring to relet the premises, would hold tenant liable for rent until reletting was successful, and would hold tenant liable for deficiency, if any, between rent obtained and rent agreed to by tenant.  Katz v. Kenholtz, App. 3 Dist., 147 So.2d 342 (1962).

 6. Necessity of proceeding to remove tenant 
 Under cooperative apartment lease providing that if lessee violates lease, by- laws or lessor's rules and regulations, lessor may at its option, after notice, require lessee to quit or declare lease terminated, mere failure to abide by terms of lease does not operate to terminate lease;  further action by lessor is prerequisite to cancellation.  Lexington Arms, Inc. v. Henrich, App. 2 Dist., 153 So.2d 31 (1963).

 7. Default in payment of rent 
 In absence of agreement to contrary, tenant on failure or refusal to pay rent as agreed on forfeits rights to possession and unlawfully detains possession if he continues occupancy after demand by landlord.  State ex rel. Rich v. Ward, 135 Fla. 885, 185 So. 846 (1939);  Ex parte Bienville Inv. Co., 102 Fla. 524, 136 So. 328 (1931).

 Where long-term lease fixing rent at specified percentage of gross receipts of any business conducted by tenant on leased premises with provision for minimum quarterly payments had no express provision for forfeiture for nonpayment of rent, delay in conducting audit to determine rent in addition to minimum quarterly payments due under lease did not authorize landlord to declare lease forfeited.  Deauville Corp. v. Garden Suburbs Golf & Country Club, 1947, 164 F.2d 430, motion denied 165 F.2d 431, certiorari denied 68 S.Ct. 912, 333 U.S. 881, 92 L.Ed. 1156.

 Even though holdover tenant's statutory antitermination privilege or right had expired, where tenant had right to seek equitable relief as consequence of pending state possessory proceedings upon tender of rent due and establishment of equitable circumstances justifying avoidance of forfeiture at time of filing of tenant's Chapter 11 petition, lease had not been finally terminated and was properly subject to Bankruptcy Court's jurisdiction and automatic stay of Bankruptcy Code [see 11 U.S.C.A. § 362].  Executive Square Office Bldg. v. O'Connor and Associates, Inc., Bkrtcy.N.D.Fla.1981, 19 B.R. 143.

 Until required antiforfeiture notice procedure is followed by landlord under Florida law so as to provide holdover tenant with opportunity to avoid forfeiture, landlord has no right to institute proceedings to obtain judgment of possession;  tenant retains, until then, right to reinstate and avoid any forfeiture of his prior estate by payment of rent accrued and then due. Executive Square Office Bldg. v. O'Connor and Associates, Inc., Bkrtcy.N.D.Fla.1981, 19 B.R. 143.

 Upon tenant's default in payment of rent, landlord could treat lease as terminated and resume possession and thereafter use premises exclusively for his own purposes;  or landlord could retake possession for account of tenant and hold tenant in general damages for difference between rental stipulated to be paid and what in good faith landlord might recover from a reletting;  or landlord could stand by and do nothing and sue tenant as each rent installment matured, or for whole amount of rent when it became due.  Hyman v. Cohen, 73 So.2d 393 (1954).

 Under oil and gas lease wherein lessee covenanted to deliver to credit of lessor in marketable condition to such accessible pipe line company as should be designated one-eighth of all oil produced, right of eviction accrued to lessor if lessee failed to pay for one-eighth of oil or gas as rent or royalty.  Miller v. Carr, 137 Fla. 114, 188 So. 103 (1939).

 8. Demand 
 Right of entry given lessor under lease for breach of covenant to pay rent was subject to condition that lessor make prior demand for payment of rent. Baker v. Clifford-Mathew Inv. Co., 99 Fla. 1229, 128 So. 827 (1930).

 Before maintaining action to recover possession, landlord must make formal demand for rent by demanding exact amount due on due date at most notorious place on demised premises, unless rent is payable elsewhere.  Baker v. Clifford-Mathew Inv. Co., 99 Fla. 1229, 128 So. 827 (1930).

 A demand of a tenant by his landlord of the amount of rent due is a sufficient demand of the precise sum due without naming the amount, in a suit to recover possession for nonpayment.  McLean v. Spratt, 20 Fla. 515 (1884).

 A simple demand of possession is not a notice to quit, nor do the facts that the tenant failed to pay the rent but admitted his responsibility for it and promised to pay it, constitute such a legal demand as is necessary to establish an unlawful detainer.  McLean v. Spratt, 19 Fla. 97 (1882).

 9. Lease provisions 
 Language in commercial lease authorizing landlord to terminate lease without notice to tenant took precedence over contrary notice provisions of this section, so that where landlord clearly manifested intent to terminate lease prior to tenant's bankruptcy filing, lease was validly terminated and could no longer be assumed by tenant.  In re Hickory Point Industries, Inc., M.D.Fla.1988, 83 B.R. 805.

 Summary remedies by which landlord may speedily regain possession are exclusive of right of landlord to make forcible entry, though lease contains provision permitting landlord to reenter.  Ardell v. Milner, App. 3 Dist., 166 So.2d 714 (1964).

 Landlord's taking possession of demised premises pursuant to terms of lease upon default in rent and evicting tenant without due process of law or pursuit of statutory remedies constitutes "unlawful eviction" rendering him liable to tenant for damages.  Ardell v. Milner, App. 3 Dist., 166 So.2d 714 (1964).

 Landlord in re-entering and taking possession of leased premises is bound by provisions of lease for re-entry.  Waits v. Orange Creek Turpentine Corp., 123 Fla. 31, 166 So. 449 (1936).

 10. Process 
 Under Florida law, service on tenant of three days' notice in writing, requiring payment of rent or possession of premises must specify amount of rent then due.  In re Christopher Michaels Ristorante, Inc., Bkrtcy.S.D.Fla.1981, 9 B.R. 149.

 Where tenant knew that rent was due and sole issue in distress proceedings was whether rent was in default, service of process was sufficient under this section where copy thereof was left at tenant's last or usual place of residence.  Dade Realty Corp. v. Schoenthal, 149 Fla. 674, 6 So.2d 845 (1942).

 11. Notice 
 Notices sent by landlord to tenant by mail which merely stated an intention to terminate lease because rent had not been paid in full, and which did not name any sum as that due nor demand the rent or possession, were insufficient to constitute notice in proceeding to evict.  Deauville Corp. v. Garden Suburbs Golf & Country Club, 1947, 164 F.2d 430, motion denied 165 F.2d 431, certiorari denied 68 S.Ct. 912, 333 U.S. 881, 92 L.Ed. 1156.

 Three-day notice received by debtor-lessee notifying it of default in payment under lease, and advising debtor to either bring rent current within three days of receipt of notice or surrender possession of the premises did not result in termination of the lease when debtor chose to surrender possession, because repossession by landlords of the premises in question was not to the exclusion of debtor, rather, landlords merely retook possession for account of debtor. In re Guardian Equipment Corp., Bkrtcy.S.D.Fla.1982, 18 B.R. 864.

 Where purpose of three-day notice requirement of this section was to enable tenant to cure default in order to avoid eviction, landlords' filing of lawsuit seeking declaration that lease was terminated and that they were entitled to eviction was more than sufficient to fulfill notice requirement even if it applied where landlords filed ordinary civil action, not under summary procedure ordinarily available to landlords by filing action for distress for rent.  Matter of Fontaine Janitorial Supply & Service, Inc., Bkrtcy.M.D.Fla.1982, 17 B.R. 322.

 Florida's three-day notice requirement set forth in this section dealing with summary eviction proceeding by landlord had no relevance to controversy between debtor and landlords which had filed formal ordinary civil action in state court seeking declaration that lease was terminated and seeking eviction, but not under summary procedure ordinarily available to landlord by filing action for distress for rent.  Matter of Fontaine Janitorial Supply & Service, Inc., Bkrtcy.M.D.Fla.1982, 17 B.R. 322.

 Where lessor had not served notice of default in accordance with terms of the lease and where under terms of lease the original lessee and all subsequent assignees remained liable for payment of the rent, the most lessor could obtain in equity, upon a rightful refusal to consent to an assignment or sublease, would have been cancellation of assignment or sublease involved, and not cancellation of the basic lease.  Tollius v. Dutch Inns of America, Inc., App. 3 Dist., 244 So.2d 467 (1970), certiorari denied 247 So.2d 437.

 12. Waiver 
 Statutory provisions authorizing landlord to remove delinquent tenant may be waived or contained in contract of tenancy.  State ex rel. Rich v. Ward, 135 Fla. 885, 185 So. 846 (1939);  Ex parte Bienville Inv. Co., 102 Fla. 524, 136 So. 328 (1931).

 Provision of lease by which tenant expressly waived any and all notice of termination of tenancy took precedence over this section requiring three days' notice in summary eviction proceeding by landlord.  Matter of Fontaine Janitorial Supply & Service, Inc., Bkrtcy.M.D.Fla.1982, 17 B.R. 322.

 Where tenant by provision in written lease expressly waived all notice required by law, he was not entitled to three days' notice provided by statute relating to eviction for failure to pay rent.  Moskos v. Hand, App. 4 Dist., 247 So.2d 795 (1971).

 Agreement of lessor, who breached covenant to repair, to postpone time of payment of installment of rent, in consideration of lessees' continuing in possession and refraining from terminating lease, was not implied waiver of lessor's right to institute dispossessory proceeding.  Masser v. London Operating Co., 106 Fla. 474, 145 So. 79 (1932).
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83.202. Waiver of right to proceed with eviction claim

 The landlord's acceptance of the full amount of rent past due, with knowledge of the tenant's breach of the lease by nonpayment, shall be considered a waiver of the landlord's right to proceed with an eviction claim for nonpayment of that rent.   Acceptance of the rent includes conduct by the landlord concerning any tender of the rent by the tenant which is inconsistent with reasonably prompt return of the payment to the tenant.
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Added by Laws 1993, c. 93-70, § 3, eff. Oct. 1, 1993.

<General Materials (GM) - References, Annotations, or Tables>
HISTORICAL AND STATUTORY NOTES 
                           2001 Electronic Update                              

 Laws 1993, c. 93-70, § 6, provides:

 "This act shall apply only to causes of action arising on or after October 1, 1993."
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Texts and Treatises 
 2 Am Jur Proof of Facts 2d 823, Uninhabitability of Leased Premises;  7 

  Am Jur Proof of Facts 3d 655, Material Breach of a Commercial Lease.
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83.21. Removal of tenant

 The landlord, the landlord's attorney or agent, applying for the removal of any tenant, shall file a complaint stating the facts which authorize the removal of the tenant, and describing the premises in the proper court of the county where the premises are situated and is entitled to the summary procedure provided in s. 51.011.

CREDIT(S)

                           2001 Electronic Update                              

Amended by Laws 1995, c. 95-147, § 439, eff. July 10, 1995.

<General Materials (GM) - References, Annotations, or Tables>
HISTORICAL AND STATUTORY NOTES 
                           2001 Electronic Update                              

 Laws 1995, c. 95-147, a reviser's bill, eliminated gender-specific references without making substantive changes in legal effect.

1987 Main Volume

Derivation: 
 Laws 1967, c. 67-254, § 34. 

 Laws 1961, c. 61-618, § 1. 

 Comp.Gen.Laws 1927, § 5400. 

 Rev.Gen.St.1920, § 3536. 

 Gen.St.1906, § 2228. 

 Rev.St.1892, § 1752. 

 Laws 1881, c. 3248, § 2.

 The 1961 amendment inserted the words "his attorney".

 As so amended, prior to the 1967 amendment the section provided:

 "The landlord, his attorney, his legal representative, agent or assigns, applying for the removal of any such tenant, shall make and file with the county judge of the county wherein the premises are situated, a petition in writing, and under oath, stating the facts which so authorize the removal of any tenant, and describing the premises."

FORMS
1987 Main Volume

1 Fla Pl & Pr Forms, Civil Procedure § 1:18.

CROSS REFERENCES 
Approved forms, 

 Tenant eviction complaint, see Civil Procedure Rules, Form 1.947. 

 Writ of possession, see Civil Procedure Rules, Form 1.915.

LAW REVIEW AND JOURNAL COMMENTARIES 
 Landlord and tenant.   Ralph E. Boyer and Paul S. Berger, 20 U.Miami L.Rev. 333 (1965).

 Landlord-tenant statutes, reform.   Ralph E. Boyer and Daniel S. Grable, 22 U.Miami L.Rev. 800 (1968).

 Survey of Florida real property law.   Ralph E. Boyer, 16 U.Miami L.Rev. 139, 176 (Winter 1961).

 Tenant unions.  23 U.Fla.L.Rev. 79 (1970).

LIBRARY REFERENCES 
1987 Main Volume

 Landlord and Tenant [image: image6.wmf]303(1) et seq. 

 C.J.S. Landlord and Tenant § 775. 

Texts and Treatises 
 34 Fla Jur 2d Landlord and Tenant §§2, 10, 154, 158;  35 Fla Jur 2d, Logs and 

  Timber § 158. 

 22 Am Jur Proof of Facts 17, Eviction of Tenant;  25 Am Jur Proof of 

  Facts 2d 51, Abandonment of Real Property Lease. 

 3 Am Jur Trials 637, Selecting the Remedy.

NOTES OF DECISIONS 
Strict construction 1
Sufficiency of petitions 2
   Waiver and estoppel 3
 1. Strict construction 
 Provisions now constituting this statute providing for summary proceeding by landlord to evict tenant must be strictly construed and substantially followed.  Jacques v. Wellington Corp., 133 Fla. 819, 183 So. 22 (1938), rehearing granted 134 Fla. 211, 183 So. 718, adhered to on rehearing 135 Fla. 167, 184 So. 766.

 2. Sufficiency of petitions 
 Lessor's petition, which sought removal of lessees from cooperative apartment for violation of by-law with respect to children but which failed to allege election under lease provision relating to lessor's rights in event of default by lessees and failed to allege notices required by lease, failed to state cause of action under F.S.A. § 83.20 authorizing removal of a lessee who holds over after expiration of term or who is in default in rent payments. Lexington Arms, Inc. v. Henrich, App. 2 Dist., 153 So.2d 31 (1963).

 3. Waiver and estoppel 
 Where landlords based petition for eviction upon failure of tenant to pay month's rent when due and tenant's sworn answer was to the effect that he paid and the landlords accepted the next month's rent and that he tardily tendered the preceding month's rent in the form of cashier's check which landlords held but refused to negotiate, pleadings presented a justiciable issue in areas of waiver and estoppel adequate to bar judgment on pleadings.  Moskos v. Hand, App. 4 Dist., 247 So.2d 795 (1971).
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